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Use of Motive Evidence in Judicial Review of Rezonings
by Michael Allen Dymersky and Jesse J. Richardson Jr.

Editors'Summary: In this Article, Michael Allen Dymersky and Jesse J Rich-
ardson Jr examine the widespread rule ofjudicial review that a court should
not consider evidence of motive in reviewing legislative actions by local govern-
ment. They evaluate the rule in the context of a rezoning case in Highland
County, Virginia, in which a group ofplaintiffs conclusively established that im-
proper motive prompted one supervisor to vote in favor ofrezoning the subject
property. The Highland County Circuit Court invoked the rule againstjudicial
review of motive evidence to foreclose any consideration of the admitted im-
proper personal motives that had inspired that particular rezoning. The authors
conclude that the rule against judicial review ofmotive evidence has outlived
its usefulness in the context ofrezonings and urge a legislative intervention.

I. Introduction

Courts recognized as early as Fletcher v. Peck' that judicial
inquiries into legislative or executive motivation represent a
substantial intrusion into the workings of other branches of
government.2 The prevailing rule is that, in passing upon
municipal ordinances that are legislative in character, as dis-
tinguished from administrative or ministerial, the courts
cannot inquire into the motives of the local legislative body
any more than they can question the motives of state legis-
lators.3 Deferring to that rationale almost 60 years ago, the
Supreme Court of Virginia posited that courts "have no
power to inquire into the motives which prompted [a mem-
ber of the legislature's] action on a purely legislative mat-
ter."4 The court thereby approved the common law dogma

Michael Allen Dymersky is a Partner in the law firm of Furey, Doolan &
Abell, L.L.P., located in Chevy Chase, Maryland. Jesse J. Richardson Jr. is
an Associate Professor of urban affairs and planning in the College of Ar-
chitecture and Urban Studies, Virginia Polytechnic Institute and State
University, Blacksburg, Virginia.

1. 6 U.S. (1 Cranch) 87, 130-31 (1810).

2. See Edwards v. Aguillard, 482 U.S. 578, 636-39 (1987) (Scalia, J.,
dissenting) (discussing conceptual difficulties with analyzing legis-
lator's motives); cf Paris v. U.S. Dep't of Hous. andUrban Dev., 988
F.2d 236 (1st Cir. 1993) (one case in which a federal court explicitly
undertook to review the motives of a co-equal legislative body in or-
der to determine whether litigation served as a catalyst to passage of
legislation that mooted a pending claim).

3. Their motives, considered as the moral inducements for their votes,
will vary with the different members of the legislative body. The di-
verse character of such motives, and the impossibility of penetrating
into the hearts of men and ascertaining the truth, presumably pre-
cludes all such inquiries as impracticable and futile. Soon Hing v.
Crowley, 113 U.S. 703, 711 (1885) (ignoring proof that ordinance
was adopted owing to a feeling of antipathy and hatred prevailing in
the city and county of San Francisco against Chinese immigrants).

4. Blankenship v. City of Richmond, 49 S.E.2d 321, 323 (Va. 1948).

"that evidence aliunde is inadmissible to assail the mo-
tives [of even local supervisors that] induced the enact-
ment of a [local zoning] ordinance, for the purpose of de-
termining its validity."'

Recently, in Blue Grass Valley Preservation Coalition v.
The Board of Supervisors of Highland County, Virginia,6 a
group of plaintiffs conclusively established that improper
motive prompted one supervisor to vote in favor ofrezoning
the subject property.7 The Highland County Circuit Court
invoked the Blankenship rule to foreclose any consideration
of the admitted improper personal motives that had inspired
that particular rezoning. The Highland County Circuit Court
in the Blue Grass Valley case understandably took that state-
ment in Blankenship v. City ofRichmond' to its logical con-
clusion, and revealed why the rule-and holding of
Blankenship must be legislatively repealed.

This Article examines the widespread rule of judicial re-
view that a court should not consider evidence of motive in

5. Id. at 325 (citation omitted) (internal quotation marks omitted). But
again, Blankenship also holds, without citation to any authority, that
in Virginia "such evidence is admissible to sustain the validity of the
ordinance, and often has decisive force." Id. (citations omitted).

6. The authors represented some of those who appealed to the local
Virginia Circuit Court a rezoning decision made by the Board of Su-
pervisors, the local governing body in Highland County, in a case
styled Blue Grass Valley Preservation Coalition v. The Board of Su-
pervisors of Highland County, Virginia, Equity No. CH03000004-
00 (filed Apr. 8, 2003) [hereinafter zoning appeal or Blue Grass Val-
ley case]. It was tried before the Honorable Thomas H. Wood, Chief
Judge, 25th Judicial Circuit of Virginia, on April 29, 2004. Chief
Judge Wood issued a final Order and Decree on November 3, 2004,
declining to disturb the rezoning decision.

7. The Board of Supervisors on a 2-to-i vote approved an ordinance
rezoning what was then known as the McNulty Farm, making way
for intensive residential development on a steep mountain tract that
had long been designated agricultural and conservation land.

8. 49 S.E.2d 321 (Va. 1948).
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reviewing legislative actions by local government. The rule
is evaluated in the context of a rezoning case in Highland
County, Virginia. The Article concludes that the rule has
outlived its usefulness in the context of rezonings and urges
a legislative intervention.

H. The Rule: Courts Should Not Consider Legislative Motive

A. Introduction

The general rule in the United States,9 adhered to by 37
states, holds that courts may not review legislative motive,

9. Believing that comity among governmental organs and the separa-
tion of powers support abstention when a coordinate branch of gov-
ernment is involved, 37 states generally adhere to the doctrine that
courts may not review legislative motive even in a municipal setting.
See James v. Todd, 103 So. 2d 19, 28 (Ala. 1958) ("It is of course a
well settled rule that in determining the validity of an enactment, the
judiciary will not inquire into the motives or reasons of the legisla-
ture or the members thereof. The judicial department cannot control
legislative discretion, nor inquire into the motives of legislators."
(quoting Morgan County v. Edmonson, 192 So. 274, 276 (Ala.
1939))); Department of Natural Resources v. Tongass Conservation
Soc'y, 931 P.2d 1016, 1019 (Alaska 1997) (approving notion that
"judicial inquiries into the motives of those enacting orrejecting pro-
posed legislation are to be avoided") (citations omitted); Schuster v.
Schuster, 73 P.2d 1345, 1348 (Ariz. 1937) ("if the act was within the
power of the Legislature to adopt, the fact that it was done from
wrong motives would not affect its validity, no matter how much we
and every other good citizen might reprobate the conduct of the indi-
vidual legislators").

It is equally clear that we cannot inquire into the motives of
the Legislature in passing the act nor into the means by which
they were induced to enact it. The allegation in the complaint
that the passage of the act was obtained in a fraudulent and
surreptitious manner cannot be considered, for we have no
right to inquire into or consider such matters.

Little Rock v. North Little Rock, 79 S.W. 785, 786 (Ark. 1904);
County of Los Angeles v. Superior Court of Los Angeles County,
532 P.2d 495, 498 (Cal. 1975) (discussing "fundamental, histori-
cally enshrined legal principle that precludes any judicially autho-
rized inquiry into the subjective motives or mental processes of leg-
islators").; see also Sunny Slope Water Co. v. Pasadena, 33 P.2d 672
(Cal. 1934) (in passing on the validity of a zoning ordinance, the
court invoked rule that the purpose or motive of city officials in pass-
ing an ordinance is irrelevant to any inquiry concerning the reason-
ableness of the ordinance). Courts are concerned with the existence
or nonexistence of the power of a legislative body to pass a law. The
motives that actuate the legislators, the wisdom or not of the law and
the incidental effects of it, if there is power to enact it, are not matters
with which the judicial branch of the government may properly con-
cern itself. Johnson v. McDonald, 49 P.2d 1017 (Colo. 1935);
Larrabee v. Bell, 10 F.2d 986, 988 (D.C. 1926) ("The court will not
inquire into the motive which prompted the [zoning] commission in
initiating this proceeding"); In re Craig, 20 Haw. 483, 493 (Haw.
1911) ("the motive that prompted the legislature to act is beyond the
reach of the courts"); Rowe v. City of Pocatello, 218 P.2d 695, 699
(Idaho 1950) ("The subject matter of the ordinance, being within the
police power, and properly belonging to the legislative department
of government, the courts will not interfere with the discretion, nor
inquire into the motives or wisdom, of the legislators."); Moore v.
Village of Ashton, 211 P. 1082 (Idaho 1922) (same). Champaign v.
Roseman, 155 N.E.2d 34, 37 (Ill. 1958) ("It is not within our prov-
ince to examine the motives which prompted the legislative action
[city zoning ordinance] so long as they are not arbitrary."). But see
People ex rel. Burton v. Corn Prods. Ref. Co., 121 N.E. 574 (Ill.
1918) (stating in dictum that a court will not explore what motivated
a legislature to exercise its discretion in a particular case unless the
effect of an ordinance indicates "such an abuse of that discretion that
it may be said to be no exercise of discretion at all"). See Munn v. In-
dependent Sch. Dist., 176 N.W. 811, 817 (Iowa 1920) ("The enact-
ment of the statute was clearly within the power of the general as-
sembly, and the motives of the legislators and the reasons or argu-
ments leading them to such action are not a matter into which we can
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even in the local government setting. However, valid
grounds exist for not applying this rule in the context of a
local government rezoning. First, one may distinguish
between the acts of state legislature and local govern-
ment. Second, the nature of rezonings raises the ques-
tion of whether the act is best characterized as legisla-
tive or quasi-judicial.

B. State Legislatures Versus Local Government Bodies

A clear distinction exists between acts of a state legislature
and of a local government body. Local government bodies

properly inquire"). But see Midwest Inv. Co. v. Chariton, 80 N.W.2d
906, 911 (Iowa 1957) (while "it is well settled that the motives of a
city council in passing an ordinance will not, as a rule, be inquired
into by the courts," the court was willing to "assume, without decid-
ing, the motives of the council in en[acting the] ordinance may be in-
quired into," but observed there had been adduced "no evidence of
malice or ill will that would entitle plaintiff to injunctive relief'). See
Ash v. Thorp, 68 P. 1067, 1067-68 (Kan. 1902) ("Such facts might
have been made a basis of appeal to the discretion and judgment of
the [ ] legislature, but we cannot inquire into the motives of that
body, nor question the policy or wisdom of its acts."); Taylor v.
Beckham, 56 S.W. 177 (Ky. 1900) (the motives of the legislators
cannot be inquired into by the judiciary); see also Louisville v.
Bryan S. McCoy, Inc., 286 S.W.2d 546, 549 (Ky. 1955) ("it is well
settled that the courts will not inquire into the motives that impel leg-
islative action"); Kel-Kan Inv. Corp. v. Greenwood, 428 So. 2d401,
405 (La. 1983) ("When an ordinance is challenged which is enacted
by virtue of the discretionary power of the municipal legislative
body, the judiciary will not inquire into the motives of the legislators
in determining the reasonableness of the provision"); Town of
Skowhegan v. Heselton, 102 A. 772,773 (Me. 1917) (The law is well
established that "evidence as to the motive of the framers of the law
or the influences under which they are enacted is not admissible for
the purpose of nullifying an ordinance."); see also Dobbs v. Maine
Sch. Admin. Dist. No. 50, 419 A.2d 1024, 1029 (Me. 1980) (courts
will not inquire into motives of municipal legislative body nor influ-
ences under which it acts, and the same cannot be shown to nullify
ordinance duly passed in legal form and within scope of legislative
body's powers); Sugarloaf Citizens Assoc., Inc. v. Gudis, 573 A.2d
1325, 1335 (Md. 1990) ("there is ordinarily no common law remedy
that permits invalidation of legislative action because of a legisla-
tor's improper motivation. Courts usually do not inquire into legisla-
tive motivation as a basis for setting aside legislation"); see also
County Council for Montgomery County v. District Land Corp., 337
A.2d 712, 720 (Md. 1975) ("It is well settled that the judicial branch
of government cannot institute an inquiry into the motives of the leg-
islature in the enactment of laws, lest the legislature be subordinated
to the courts."); Workers' Compensation Comm'n v. Driver, 647
A.2d 96, 103 (Md. 1994) ("it is well-settled that when the judiciary
reviews a statute or other governmental enactment, either for valid-
ity or to determine the legal effect of the enactment in a particular sit-
uation, the judiciary is ordinarily not concerned with whatever may
have motivated the legislative body or other governmental actor");
Morgan v. Banas, 122 N.E.2d 369, 371 (Mass. 1954) ("courts can-
not, for the purpose of determining the validity of legislation, receive
evidence of the inducements and motives of the legislators in enact-
ing it").

The general rule is well established that courts will not in-
quire into the motives of legislators where they possess the
power to do the act, and it has been exercised as prescribed by
the organic law. In such case the doctrine is that the legisla-
tors are responsible alone to the people who elect them. And
this principle is generally applied to purely legislative acts of
municipal corporations.

People v. Gardner, 106 N.W. 541, 542 (Mich. 1906).

The judiciary can only arrest the execution of a statute when it
conflicts with the Constitution. It cannot run a race of opin-
ions upon points of right, reason and expediency with the
lawmaking power, nor can it consider the motive which in-
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function "legislatively" only occasionally in making local
land use decisions, deriving their limited power from the

spired the passage of a statute in determining the question of
its validity.

Mississippi State Tax Comm'n v. Flora Drug Co., 148 So. 373, 376
(Miss. 1933).

[U]nder the doctrine of separation of powers, courts should
not inquire into the motives of legislators if an adopted ordi-
nance is legislative in character. Furthermore, in determining
whether the exercise of legislative authority by a city council
is within its statutorily granted powers, a reviewing court is
not concerned with motives, purposes, or personal beliefs of
any individual council member.

State ex rel. People for Responsible Omaha Urban Dev. v. Conley,
459 N.W.2d 222, 225 (Neb. 1990) (citations omitted); Stone v. Cray,
200 A. 517, 522 (N.H. 1938) ("The argument that the ordinance was
passed for the sole reason of preventing the defendants from erecting
and operating their proposed structure is not maintainable. The mo-
tives of a legislative body are not subject to judicial inquiry in pass-
ing on the validity of its action."); see also Piper v. Meredith, 266
A.2d 103, 107 (N.H. 1970) ("Nor are the motives of the legislative
body determinative of the validity of the ordinance."); State v. Gra-
ham, 259 P. 623 (N.M. 1927) ("We do not wish to be understood as
suggesting that this court may inquire into the particular motives
which may have induced individual legislators to vote for or against
a proposed measure. We merely illustrate the fallacy of the reason-
ing."); Carter v. Stanly County, 482 S.E.2d 9, 13 (N.C. Ct. App.
1997) ("We are not empowered to look behind the motives of the
duly elected members of the County Commission, so long as they
act in compliance with the [zoning] law."); State ex rel. City of Bis-
marck v. District Court, 253 N.W. 744, 748 (N.D. 1934) ("It must
be presumed that the ordinance was enacted from proper motives
until the contrary is established" and acknowledging "the rule is
general, with reference to the enactments of all legislative bodies,
that the courts cannot inquire into the motives of the legislators in
passing them.").

We reemphasize, it is well settled in this state that zoning
amendment proceedings call for legislative determinations
and the doctrine of separation of powers protects legislative
process from encroachment by the judicial branch. Not only
do we believe that judicial examination of legislative motive,
conduct, and compromise would work as an unwholesome
influence in a society that cherishes democratic values, but as
our analysis makes clear, the courts are simply without power
to extend judicial review into this forbidden realm. Any re-
striction of legislative power, legislative process, and legisla-
tive discretion of the Board of County Commissioners should
devolve from the General Assembly.

City of Moraine v. Board of County Comm'rs, 1980 Ohio App.
LEXIS 10754 *19 (Ohio App. June 24, 1980); Atchison, T. & S. F.
R. Co. v. State, 113 P. 921, 923 (Okla. 1911) (adopting the "rule ev-
erywhere recognized, that no law can be impeached for fraudulent
motives actuating the legislators, nor on account of corrupt influ-
ences brought to bear upon them" (citation omitted) (internal quota-
tion marks omitted)); Robertson v. City of Salem, 191 F. Supp. 604,
610 (D. Or. 1961) (where it was "conceded that the motives of a leg-
islative municipal zoning authority such as Salem's Council is not
subject to a judicial inquiry in adjudicating the validity of a zoning
ordinance restricting land uses" (citing E.H. Schopler, Annotation,
Motive of Members of Municipal Authority Approving or Adopting
Zoning Ordinance or Regulation as Affecting Its Validity, 71
A.L.R.2d 568 (1960))).

There can be little doubt that a valid exercise of legislative
power, whether on the federal or the state level, will not be in-
validated because certain legislators may have had invalid
motives when the legislation in question was enacted. Legis-
lators with evil motives can be part of a group that passes
sound legislation, whereas legislators who have been moti-
vated by the purest of intentions have been known to adopt
legislation that has failed to pass constitutional muster.

Holmes v. Farmer, 475 A.2d 976, 988-89 (R.I. 1984); Siegl v.
Zoning Bd. of N. Kingston, 67 A.2d 369 (R.I. 1949) (reclassification
from one established zone to another of lower rating held to be an act

6-2007

state legislature pursuant to the state constitution.0 In a revi-
sion ofhis seminal treatise, Judge John F. Dillon oflowa, the
progenitor of "Dillon's Rule,"" said:

It is well settled that the judicial branch of the govern-
ment cannot institute an inquiry into the motives of the
legislative department in the enactment of laws. Such an
inquiry would not only be impracticable in most cases,
but the assumption and exercise of such a power would
result in subordinating the legislature to the courts. In
analogy to this rule it is doubtless true that the courts will
not, in general, inquire into the motives of the council in
passing ordinances. But it would be disastrous, as we
think, to apply the analogy to its full extent. Municipal
bodies, like the directories of private corporations, have
too often shown themselves capable of using their pow-
ers fraudulently, for their own advantage or to the injury
of others. We suppose it to be a sound proposition that
their acts, whether in the form of resolutions or ordi-
nances, may be impeached for fraud actually consum-
mated at the instance of the municipality defrauded and
perhaps at the instance of persons injured thereby.12

of legislative discretion, not quasi-judicial); Douglas v. City Council
of Greenville, 75 S.E. 687, 688 (S.C. 1912) (adopting doctrine that
courts "could not inquire into the motives of the board of supervisors
in adopting the ordinance"); Norbeck & Nicholson Co. v. State, 142
N.W. 847, 853 (S.D. 1913) ("we can n[ot] inquire into the motives of
the legislator"); White v. Henry, 285 S.W.2d 353, 358 (Tenn. 1955)
(courts cannot inquire into the motives or methods of the local legis-
lative body in rezoning matters); City of Corpus Christi v. Bayfront
Assocs., 814 S.W.2d 98, 105 (Tex. Ct. App. 1991) ("an individual
city council member's mental process, subjective knowledge, or
motive is irrelevant to a legislative act of the city, such as the passage
of an ordinance"); Blankenship v. City of Richmond, 49 S.E.2d 321
(Va. 1948); State v. Harden, 58 S.E. 715,717 (W. Va. 1907) ("Nor is
this court at liberty to inquire into the motives of the legislators in
voting for a law or to impeach the law on the ground of fraud or cor-
ruption, either at the suit of a private person or the state."); State ex
rel. People's Land & Mfg. Co. v. Holt, 111 N.W. 1106, 1107 (Wis.
1907) ("nor can we inquire into the motives which actuate legislators
in the performance of their functions as such"); see also State ex rel.
Rose v. Superior Court, 81 N.W. 1046, 1054 (Wis. 1900) ("the court
is limited to the question of power, and its inquiry does not extend to
matters of expediency, the motives of the legislators, or the reasons
given for their action"); Territory of Wyoming v. Nelson, 2 Wyo.
346, 365 (Wyo. 1880) ("Of course we have nothing to do with the
motives of the legislature, but as no motives of this kind, or any
other, can cause us to negative and set aside a law.").

10. Under current doctrine, at least in federal courts, the state's police
power is defined by explicit constitutional prohibitions, not by im-
plied limits on the scope of government power. See, e.g., Hawaii
Hous. Auth. v. Midkiff, 467 U.S. 229, 239, 14 ELR 20549 (1984)
("Subject to specific constitutional limits, when the legislature has
spoken, the public interest has been declared in terms well-nigh
conclusive.") (citations omitted). Municipalities, on the other
hand, are limited to certain delegated legitimate purposes-the
quartet of health, safety, morals, and the general welfare-and
when the local governing body's goal is not a legitimate police
power purpose, one would suppose substantive due process would
be violated, even in Virginia Board of Supervisors v. Rowe, 216
S.E.2d 199, 210 (Va. 1975) (land use restriction not substantially
related to public health, safety, or welfare constitutes denial of
equal protection of laws).

11. See discussion of Dillon's Rule, infra note 17.

12. 2 JOHN F. DILLON, MUNICIPAL CORPORATIONs §580, at 914-15
(5th ed. 1911). We note, however, that even the courts in Iowa are
ambivalent. See, e.g., Midwest Inv. Co. v. Chariton, 80 N.W.2d 906
(Iowa 1957) (while "it is well settled that the motives of a city coun-
cil in passing an ordinance will not, as a rule, be inquired into by the
courts," the court was willing to "assume, without deciding, the mo-
tives of the council in enfacting the] ordinance may be inquired
into," but observed there had been adduced "no evidence of malice
or ill will that would entitle plaintiff to injunctive relief").

37 ELR 10474
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Even though that highly respected commentator said the
analogy should not be applied to its fullest extent to munici-
pal corporations when powers are misused, only a scattering
of cases share this aspect of Judge Dillon's view.13 And al-

13. The courts in nine states are inclined to review municipal motives
when reviewing local land use decisions. See Josephson v. Planning
Bd. of Stamford, 199 A.2d 690, 692 (Conn. 1964). The court consid-
ered legislative motive and reaffirmed that

the principle that public policy requires that members of ...
public boards cannot be permitted to place themselves in a
position in which personal interest may conflict with public
duty. The evil against which the policy is directed "lies not in
influence improperly exercised but rather in the creation of a
situation tending to weaken public confidence and to under-
mine the sense of security of individual rights which the prop-
erty owner must feel assured will always exist in the exercise
of the zoning power. It is the policy of the law to keep the offi-
cial so far from temptation as to ensure his unselfish devotion
to the public interest."

Id. (citations omitted) (internal quotation marks omitted). In that
state, statute:

forbids a member of a zoning commission or board of appeals
from participating in any matter in which he has apersonal in-
terest in the outcome. A personal interest is either an interest
in the subject matter or a relationship with the parties before
the zoning authority impairing the impartiality expected to
characterize each member of the zoning authority. A personal
interest can take the form of favoritism toward one party or
hostility toward the opposing party; it is a personal bias or
prejudice which imperils the open-mindedness and sense of
fairness which a zoning official in [Connecticut] is required
to possess.

Anderson v. Zoning Comm'n of Norwalk, 253 A.2d 16, 20 (Conn.
1968) (citations omitted). But see Sims v. New London, 738 F. Supp.
638, 645 (D. Conn. 1990) ("allegations concerning the motives of
the Council in beginning the investigation are irrelevant. As the
[United States] Supreme Court has noted, 'in times of political pas-
sion, dishonest or vindictive motives are readily attributed to legisla-
tive conduct and as readily believed. Courts are not the place for such
controversies."' (citing Tenney v. Brandhove, 341 U.S. 367, 378
(1951))). Piekarski v. Smith, 153 A.2d 587, 591 (Del. 1959) (ac-
knowledging that bad faith is:

an exception to the general rule that courts will not inquire
into the motives of or inducements to legislators that may in-
fluence them in the passage of acts or resolutions. The excep-
tion is that the validity of municipal ordinances or resolutions
may be attacked if fraud or bad faith is proved. This rule is
recognized in Delaware.

(citations omitted)); Fossey v. Dade County, 123 So. 2d 755, 757-58
(Fla. 1960) (distinguishing Schauer v. City of Miami Beach, 112 So.
2d 838 (Fla.1959), see infra note 35, by applying a statute to void or-
dinance based on voting commissioner's personal interest). But see
Coral Gables v. Coral Gables, Inc., 160 So. 476, 478 (Fla. 1935),
which stated that

[i]t is settled that the courts will not inquire into the motives
of the Legislature in enacting laws. And by analogy to this
rule it is very generally held that the courts cannot inquire
into the motives of members of a municipal council for the
purpose of determining the validity of ordinances enacted
by them.

Id. Olley Valley Estates, Inc. v. Fussell, 208 S.E.2d 801, 804 (Ga.
1974) ("Conceding that the difficulty of inquiring into the motives of
municipal legislators may lead courts to follow the general rule of
nonreview, it would appear that in zoning actions policy arguments
urge that the general rule not be applied, and that action involving
self-interested votes be invalidated."); Equicor Dev. Inc. v.
Westfield-Washington Twp. Plan Comm'n, 758 N.E.2d 34, 37 (Ind.
2001) ("an inquiry into the 'motive' . . .may be proper in some cir-
cumstances, notably where there is a claimed violation of rights pro-
tected under the Fourteenth Amendment" of the U.S. Constitution).
But see Medical Licensing Bd. of Ind. v. Provisor, 669 N.E.2d 406,
410 (Ind. 1996) (when reviewing legislative actions, the trial court

37 ELR 10475

though Virginia has otherwise adopted Dillon's Rule,14
there presently is no such distinction applicable to munici-
palities in Virginia law.

may not admit evidence outside of the administrative record because
the trial court is not allowed to inquire into the motives of the legisla-
tor). See Sanderson v. City of Willmar, 162 N.W.2d 494 (Minn.
1968) (zoning amendment which reclassifies land for the purpose
of limiting the value of such land against the possibility of future
condemnation is invalid). But see Oscar P. Gustafson Co. v. City of
Minneapolis, 42 N.W.2d 809, 812 (Minn. 1953). There the court
stated that

[t]he motives of members of a council in the enactment of an
ordinance of a strictly legislative nature cannot be judicially
inquired into for the purpose of affecting the validity of such
ordinance, except as the motive of the council may be dis-
closed on the face of the particular act in question or by refer-
ence to general existing conditions or other legislative acts.

Id. See State ex rel. Quintin v. Edwards, 106 P. 695, 700, 701 (Mont.
1910) (acknowledging that while "rule is general, with reference to
the enactments of all legislative bodies, that the courts cannot inquire
into the motives of the legislators in passing them, except as they
may be disclosed on the face of the Acts, or inferable from their oper-
ation," the courts nonetheless "will look to the facts and determine
whether the particular ordinance, or the act of the board or commis-
sion, carries out the spirit and intent of the legislation, or tends di-
rectly or indirectly to nullify it"); Alper v. State, 603 P.2d 1085, 1088
(Nev. 1979) (so "long as the local zoning authority has acted within
its statutory authority and there is no allegation of improper motive,
its classification of an area as 'commercial' or 'industrial' does not
violate the purposes" of the zoning law); Riggs v. Long Beach
Township, 538 A.2d 808, 810 (N.J. 1988) (allowing proof of im-
proper ulterior motives of municipal officials in passage of local
zoning ordinance to vindicate claim of property owner that ordi-
nance was invalid); see also Aldom v. Roseland, 127 A.2d 190, 193
(N.J. Super. Ct. App. Div. 1956) ("A quasi-judicial action of a mu-
nicipal body is rendered voidable by the voting participation of a
member thereof who is at the time subject to a direct or indirect pri-
vate interest which is at variance with the impartial performance of
his public duty."); Zell v. Borough of Roseland, 125 A.2d 890 (N.J.
Super. Ct. App. Div. 1956) (the "long maintained" distinction be-
tween legislative and quasi-judicial functions of municipal councils
in matters of disqualifying interests was not applicable); DeSena v.
Gulde, 265 N.Y.S.2d 239, 245 (N.Y. App. Div. 1965) (while mo-
tives of legislative body may not be subject of inquiry in determin-
ing validity of legislation, there is well-recognized exception to the
rule where motivation is disclosed on face of act, assimilable to
declaration of legislative intent, or as part of legislative proceed-
ing); cf. Homefield Ass'n of Yonkers, N.Y. v. Frank, 75 N.Y.S.2d
384, aff'd without op., 80 N.E.2d 664 (N.Y. 1947) ("The council is
a local legislative body, clothed with the general, delegated power
to enact amendments to the Zone Ordinance. Under such a situation
its motives, promptings, and procedures in making the enactment
are not subject to review by the court."). Another court applied a
statute reflecting:

well and wisely established principle of public policy in
Pennsylvania that a public official may not use his official
power to further his own interests . . . . The reasons for this
must be obvious-a man cannot serve two masters at the
same time, and the public interest must not be jeopardized by
the acts of a public official who has a direct pecuniary or per-
sonal or private interest which is or may be in conflict with
the public interest.

Genkinger v. City of New Castle, 84 A.2d 303, 305-06 (Pa. 1951)
(citations omitted). But see Commonwealth v. Keary, 48 A. 472,475
(Pa. 1901) (nor are the motives of the legislators in passing the act
open to judicial consideration).

In a few other states, courts have held out the possibility of change
based upon a judicial calculation of public policy. For example, as
stated by one court:

The courts of this state have not yet held that there is an over-
riding public policy which requires them to scrutinize purely
legislative action and to set aside resultant ordinances or stat-
utes because of financial or personal interests of members of
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It has been observed that "[t]he basic assumption that pol-
icy decisions should be made by legislators responsible
[only] to the people is not entirely applicable" in the case of
local governing bodies. This is because "[c]ity [and county]
legislators are responsible not only to city [or county] resi-
dents but to the state" as well." The ability to regulate land
use is part of the police power vested in the state legisla-
ture that can be delegated to local governing bodies. If al-
lowed by statute, local governing bodies may further dele-
gate the exercise ofthese powers to subordinate bodies, offi-
cers, or employeeS.16

the legislative body participating in their enactment....
These facts before us do not present a situation where this
court can say that it is clearly in the public interest for the
court to examine the personal interest, financial interest or
motives of the members of the legislative body of the City in
exercising its legislative function in enacting the amendment
to the Comprehensive Zoning Ordinance of the City.

Coffin v. City of Lee's Summit, 357 S.W.2d211,217 (Mo. Ct. App.
1962).

Courts have also suggested that if sufficient evidence of bad mo-
tive were adduced, the ordinance might be invalidated. See Patterson
v. American Fork City, 67 P.3d466, 474 (Utah 2003) (observing that
although complaint alleged "the motive of American Fork City was
to retaliate," the facts "f[ell] short of providing any specific explana-
tion of the source of this malevolence," and "[b]are assertions of dif-
ferential treatment ... even if true, are insufficient to show a spiteful
effort to 'get' the plaintiff' (citation omitted) (internal quotation
marks omitted)); Midwest Inv. Co. v. Chariton, 80 N.W.2d 906,911
(Iowa 1957) (while "it is well settled that the motives of a city coun-
cil in passing an ordinance will not, as a rule, be inquired into by the
courts," court was willing to "assume, without deciding, the motives
of the council in en[acting the] ordinance may be inquired into," but
observed there had been adduced "no evidence of malice or ill will
that would entitle plaintiff to injunctive relief'). But see Munn v. In-
dependent Sch. Dist., 176 N.W. 811, 817 (Iowa 1920) ("The enact-
ment of the statute was clearly within the power of the general as-
sembly, and the motives of the legislators and the reasons or argu-
ments leading them to such action are not a matter into which we can
properly inquire.").

Other courts have even implied that unspecified legislative mo-
tives were considered without actually saying so. See In re Kisiel,
772 A.2d 135, 144 (Vt. 2000) (rationale of majority appears to be
rooted in unspecified suspicions about the town's motives: "For
whatever reasons, the Town is attempting, through Act 250, to undo
its own regulatory decisions, without attempting to reopen them in
the Town processes. The only explanation in the record lies in the
testimony of the chairman of the planning commission."). And in
one state, where the general rule was changed by subsequent court
ruling, the legislature stepped in to alter a decisional rule broadening
judicial review of local legislating by statute. See Fleming v. Ta-
coma, 502 P.2d 327 (Wash. 1972) (holding that consideration of leg-
islative motive under rubric of appearance of fairness doctrine ap-
plied to all hearings which either amended existing zoning codes or
reclassified particular land under the code), overruling Lillions v.
Gibbs, 289 P.2d 203 (Wash. 1955); see also Raynes v. City of
Leavenworth, 821 P.2d 1204 (Wash. 1992) (overruling Fleming v.
Tacoma in part, by applying statute (WASH. REV. CODE §42.36.010)
providing that for purposes of appearance of fairness doctrine, quasi
judicial actions do not include legislative actions adopting, amend-
ing, or revising comprehensive plans or adopting areawide zoning
ordinances or amendments of areawide significance).

14. See JESSE J. RICHARDSON JR. ET AL., THE BROOKINGS INSTITUTION

CENTER ON URBAN AND METROPOLITAN POLICY, IS HOME RULE
THE ANSWER? CLARIFYING THE INFLUENCE OF DILLON'S RULE ON
GROWTH MANAGEMENT (2003).

15. City Government in the State Courts, 78 HARV. L. REV. 1596, 1604
(1965). Moreover, landowners in the locality might not be domiciled
there, and would therefore not have the right to vote in local elec-
tions; an obvious cleavage, especially in rural communities, between
the so called "been heres" and the "come heres" reflected in the pop-
ular folk song by Chuck Brodsky.

16. Helmick v. Town of Warrenton, 492 S.E.2d 113 (Va. 1997).
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In Virginia, the zoning power has been conferred upon lo-
cal governments by legislative enactment of the general as-
sembly. Local supervisors' power to regulate land use is
fixed by a detailed enabling statute that allows local govern-
ments to zone real property and sets out how they may zone
and rezone it. That delegated local power is limited to what
has been conferred by the legislature expressly or by neces-
sary implication.'" In other words, a locality's legislative au-
thority to control land use through zoning, conditional use
permits," or special variances'9 stems not from its own in-
herent police power, but from whatever limited power has
been specifically granted to localities by state law.

Also in Virginia, an ordinance that "regulates or restricts
conduct with respect to . . . property . . . is purely legisla-
tive."20 As it relates to zoning, it is settled law in Virginia
that legislative acts by local supervisors must bear a sub-
stantial relation to the public health, safety, or general wel-
fare to be reasonable.2' The local zoning power, as limited
by the statutory grant, must also operate in relation to the
use of land and not for the accomplishment of purposes ex-
traneous to that relationship.22 Therefore, it seems clear that
Virginia's legislature intended to restrict the powers of mu-
nicipal government to effectively accomplish only these
limited purposes.

That conclusion is bolstered by the fact that:

Where the courts are calleduponto review the acts ofof-
ficials, agencies, and boards exercising delegated legis-
lative powers, the inquiry must ordinarily be whether the
official, agency, or board has acted arbitrarily or capri-

17. This rule takes its name from John F. Dillon, a federal circuit judge,
chief justice of the Iowa Supreme Court, and noted law professor,
and is derived from Clark v. City ofDes Moines, 19 Iowa 199 (1865)
(Dillon, J.). But see Stetson v. Kempton, 13 Mass. 272 (Mass. 1816)
(towns are "creatures of the legislation" and may exercise "only the
powers [I expressly granted to them"). The Virginia Supreme Court
first recognized the rule in Winchester v. Redmond, 25 S.E. 1001
(Va. 1896). Under the so-called Dillon's Rule that prevails in Vir-
ginia, local governments possess only those powers specifically del-
egated to them by state law, or those fairly implied from expressly
granted powers. Dillon's Rule resembles and relates to the ultra vires
doctrine-literally, "beyond the power"-which states that political
subdivisions hold only those powers expressly conferred by charter
or law and no otherpowers. Dillon's Rule is a guideline that Virginia
judges use in interpreting Virginia law that significantly restricts the
authority of local governments in land use regulation and otherwise.
See RICHARDSON JR. ET AL., supra note 16.

18. Helmick v. Town of Warrenton, 492 S.E.2d at 115 ("In so far as the
nature of the power exercised is concerned, we see no difference be-
tween granting or denying a special use permit, which we have clas-
sified as a legislative act, and consenting to the vacation of a subdivi-
sion plat." (citations omitted)). Earlier in Byrum v. Board ofSupervi-
sors of Orange County, 225 S.E.2d 369 (Va. 1976), the Virginia Su-
preme Court overruled the holding in City of Winchester v. Glover,
97 S.E.2d 661, 663 (Va. 1957), that the grant or denial of a special
use permit by the city council was an administrative act. See Byrum,
225 S.E.2d at 372.

19. A zoning variance is ordinarily considered an administrative func-
tion, and the body granting one must make certain findings of factre-
quired by statute. Cochran v. Fairfax County Bd. of Zoning Appeals,
594 S.E.2d 571, 576-77 (Va. 2004). If it does not do so, "the parties
cannot properly litigate, the circuit court cannot properly adjudicate,
and this Court cannot properly review the issues on appeal." Packer
v. Homsby, 267 S.E.2d 140, 142 (Va. 1980). "Those prerequisite
findings are, in variance cases, crucial to the exercise of the power of
judicial review which the General Assembly has vested in the
courts." Ames v. Painter, 389 S.E.2d 702, 704 (Va. 1990).

20. Blankenship v. City of Richmond, 49 S.E.2d 321, 324 (Va. 1948).

21. VA. CODE ANN. §§15.2-2283, 15.2-2200 (Michie 2003).

22. Id. §15.2-2284 (Michie 2003).
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ciously, or rather, whether it has acted in accordance with
the policies and standards specified in the legislative del-
egation of power.2 3

That is so because it falls to the courts reviewing local ordi-
nances to police the boundaries that have been placed
around legislative action.

As the Virginia Supreme Court observed in Ames v.
Painter,24 "[t]hat inquiry becomes necessary because dele-
gations of legislative power are valid only if they establish
specific policies and fix definite standards to guide the offi-
cial, agency, or board in the exercise of the power. Delega-
tions of legislative power [that] lack such policies and stan-
dards are unconstitutional and void." 25

C. Individual Rezonings: Legislative or Quasi-Judicial?

Most states treat all zoning changes as legislative acts,
whether the change applies to one parcel or many.26 Because
legislative actions receive a presumption of validity, a chal-
lenging party must make out a prima facie case that the ac-
tion is arbitrary and capricious.27 The burden then shifts to
the local government to show that the action is fairly debat-
able.28 Under this test, it is extremely difficult for plaintiffs
to prevail.29

Judicial skepticism has led some courts to subject indi-
vidual rezonings to increased scrutiny, essentially treating
the rezonings as more quasi-judicial than legislative.30

Fasano v. Board of County Commissioners31 represents the
strongest statement by a court that individual rezoning ac-
tions should not receive the judicial deference accorded leg-
islative acts. In that case, the local government created a
floating zone for mobile home parks. Seven years later, a
landowner applied to have his land so designated. The
county commissioners granted the rezoning and the neigh-
bors objected. The Supreme Court of Oregon found that the
rezoning constituted the application of policy, not the cre-
ation ofpolicy. Finding that the action was the exercise ofju-
dicial authority, the court placed the burden of proof on the
party seeking the change: the county.

Other state courts use the "change or mistake" rule, which
eliminates deference and changes the burden ofproof.32 Un-
der this rule, the local government must show a change in
circumstances or a mistake in the original ordinance to jus-
tify the change. Essentially, the courts give deference to the
original ordinance. Other courts subject rezonings to in-
creased scrutiny.33

23.
24.

25.

26.

27.

Ames v. Painter, 389 S.E.2d at 705.
389 S.E.2d 702 (Va. 1990).

Id. at 705.

JULIAN CONRAD JUERGENSMEYER & THOMAS E. ROBERTS, LAND
USE PLANNING AND DEVELOPMENT REGULATION LAW §5.9
(2003).

Euclid v. Ambler Realty Co., 272 U.S. 365, 388 (1926).

28. Id.

29. JUERGENSMEYER & ROBERTS, supra note 26.

30. See, e.g., Daniel R. Mandelker & A. Daniel Tarlock, Shifting the
Presumption of Constitutionality in Land-Use Law, 24 URBAN
LAW. 1 (1992); Robert J. Hopperton, The Presumption of Validity in
American Land Use Law: A Substitute for Analysis, a Source of Sig-
nificant Confusion, 23 B.C. ENVTL. AFT. L. REV. 301 (1996).

31. 507 P.2d 23 (Or. 1973).
JUERGENSMEYER & ROBERTS, supra note 26.

Id.

32.

33.

The skepticism concerning treating local legislative deci-
sions on individual rezonings with deference as legislative
acts arises, at least in part, from doubts about local govern-
ment legitimacy. First expressed in Federalist Paper No. 10
by James Madison, the notion seems particularly apropos
when dealing with local government's treatment of individ-
ual rezoning requests.34

III. The Doctrine in Virginia: Blankenship, Blue Grass
Valley, and a Cry for Change

A. Blankenship

The facts of Blankenship are as follows. A local ordinance
changing the classification of an area from a residential to a
business district was passed at the solicitation and for the
personal gain of a sitting member of the municipal council.
This council member was thus able to erect a filling station
in an area in which it would not have been possible prior to
the adoption of the ordinance. Every public official should
perform official duties impartially, uninfluenced by
thoughts ofpersonal gain or loss. As a trustee for the people,
who have a right to require that the official exercise best
judgment in everything that pertains to their welfare, a pub-
lic official should be unaffected and unprejudiced by any-
thing that might benefit his own interest as an individual.35

Blankenship acknowledges this but does not disturb the
tainted rezoning ordinance, stating that:

where a member of the legislative branch of the govern-
ment offends in these particulars in performance of a pure-
ly legislative duty, he is answerable to the electors from
whom he derived his official position and not to the courts,
which have no power to inquire into the motives [that]
prompted his action on a purely legislative matter.36

Evidentiary rules exist to aid the search for truth, not to
promote a kind of judicial laissez-faire. The Blankenship
rule converts circuit court judges into mere rubber stamps
when land use decisions made by local governments are ap-
pealed.37 However, local government has limited delegated
discretion in making land use decisions. This limited discre-

34. See JAMES MADISON, THE FEDERALIST No. 10, at 77 (Clinton
Rossiter ed., 1961); Carol M. Rose, Planning and Dealing: Piece-
meal Land Controls as a Problem of Local Legitimacy, 71 CAL. L.
REV. 837, 853-57 (1983).

35. Blankenship v. City of Richmond, 49 S.E.2d 321, 323 (Va. 1948); cf
Josephson v. Planning Bd. of Stamford, 199 A.2d 690, 692 (Conn.
1964) (reaffirming:

the principle that public policy requires that members of...
public boards cannot be permitted to place themselves in a
position in which personal interest may conflict with public
duty. The evil against which the policy is directed "lies not in
influence improperly exercised but rather in the creation of a
situation tending to weaken public confidence and to under-
mine the sense of security of individual rights which the
property owner must feel assured will always exist in the ex-
ercise of the zoning power. It is the policy of the law to keep
the official so far from temptation as to ensure his unselfish
devotion to the public interest."

(citations omitted) (internal quotation marks omitted)).

36. Blankenship, 49 S.E.2d at 323.

37. See, e.g., Wolf v. People of State of Colo., 338 U.S. 25, 28 (1949)
(Frankfurter, J.) ("To rely on a tidy formula for the easy determina-
tion of what is a fundamental right for purposes of legal enforcement
may satisfy a longing for certainty but ignores the movements of a
free society. It belittles the scale of the conception of due process.").
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