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REVISITING THE ORIGINAL "TEA PARTY":
THE HISTORICAL ROOTS OF REGULATING FOOD

CONSUMPTION IN AMERICA

Alison Peck'

I. INTRODUCTION: ENTER THE "FOOD COPS"

In November 2010, Sarah Palin distributed cookies at an elementary
school in Pennsylvania in response to a local debate over school nutrition
guidelines.' In a Twitter feed, Palin called the debate an example of a "nanny
state run amok."2 Palin has also criticized First Lady Michelle Obama's "Let's
Move" campaign against childhood obesity.3 In a TV interview, Palin prepared
s'mores for her family, saying, "This is in honor of Michelle Obama, who said
the other day we should not have dessert."

Palin and Obama are among the more visible political players to weigh in
on America's weight, but the controversy over rising American obesity rates,
associated public health costs, and potential remedies has occupied substantial
legislative attention as well. As obesity-related public health -costs continue to
rise, many legislators have begun to introduce proposals aimed at changing
consumer food choices. The forms of the proposed laws vary. Some restrict the
availability of foods most associated with rising health costs (like bans on
restaurants using trans fats); some penalize "undesirable" behavior (like excise
taxes on soft drinks); some remove information asymmetries that may distort
food consumer decision-making (like mandatory calorie disclosures on fast food
menus); some intervene to protect consumers deemed most vulnerable to
negative influence on food choices (like bans on sales of sugar-sweetened
beverages in schools). Such laws are most often justified on the grounds of
rising public health costs due to obesity and obesity-related illnesses.'

While these proposals vary significantly in their function, justification,
and level of intrusiveness into private decision-making, all have met with vocal
opposition and mixed success in city councils and state and federal legislatures.

Associate Professor, West Virginia University College of Law. This article was prepared with the
support of the West Virginia University College of Law and the Bloom Junior Faculty Summer
Research Grant. The author would like to thank Megan Annitto, Atiba Ellis, Joseph Grant, Jessica
Haught, Patricia Lee, Nancy Leong, Lydie Nadia Cabrera Pierre-Louis, William Rhee, Lee Strang,
and all participants in the Ohio Legal Scholars Workshop for comments on earlier versions of this
article.
'Scott Kraus, Pennsylvania Says Palin Crumbled Cookie Policy, MORNING CALL (Allentown, Pa.),
Nov. 11, 2010, at Al. Palin characterized the issue as a potential ban on sweets at school parties.
Id. The Pennsylvania Board of Education said it had been weighing new school nutrition
guidelines that encouraged healthier food choice, but had never proposed limiting snacks at school
parties. Id.

Editorial, Palin's Food Fight, WALL ST. J., Dec. 27, 2010, at A16.
3id.

4 Id.

s See, e.g., Kelly D. Brownell et al., The Public Health and Economic Benefits of Taxing Sugar-
Sweetened Beverages, 361 NEw ENG. J. MED. 1599 (2009); Joe Sanfilippo, Op-Ed., Cutting Trans-
Fat Saves Money, PREss & SuN-BULLETIN (Binghamton, N.Y.), Jan. 31, 2010, at BI.
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Opponents to such measures often argue that food choice is "personal"--not a
proper subject of law and public policy.6 While it is now uncontroversial that the
federal government may regulate food production,' laws aimed at regulating food
consumption seem to many to represent a new extent of governmental
intervention in the private sphere. The theme of consumer sovereignty, often
framed as an appeal to an American ideal of "food independence," is apparent in
public debate today over laws that attempt to inform, shape, limit or control
consumer food choices.

Contemporary opponents to food-consumption regulation often evoke
the Boston Tea Party as a symbol of anti-establishment populism that
successfully subverted an unpopular government regime. The name of the event
has been adopted by the contemporary political movement seeking, among other
things, to supplant political elites with elected officials perceived as closer and
more responsive to "the people."8 While not all opponents of food-consumption
regulation are members of the contemporary Tea Party, representatives of the
movement, such as Palin, have been among the most vocal opponents of modern
initiatives aimed at the food consumer.

Rhetoric of freedom drawn from the American Revolution has been
frequently invoked in public debate to support this notion of food-consumer
sovereignty. For example, the Center for Consumer Freedom ("CCF"), a

6 Food historian James McWilliams has described receiving such a response to a lecture in south
Texas advocating the environmental virtues of a vegetarian diet. James E. McWilliams, Editorial,
Bellying Up To Environmentalism, WASH. PosT, Nov. 16, 2009, at A21. McWilliams recalls that
the reception was, perhaps unsurprisingly, "chilly." Id. The only applause occurred when an
audience member commented that McWilliams' remarks made him want to eat even more meat.
Id. "Plus," the audience member said, "what I eat is my business-it's personal." Id.
7 Every five or six years since the 1930s, Congress has passed a "Farm Bill" regulating agricultural
production. See United States Farm Bills, NATIONAL AGRICULTURAL LAW CENTER,

www.nationalaglawcenter.org/farmbills (last visited Sept. 2, 2011) (index of Farm Bill legislation,
1933-2008). While now uncontroversial, this was not a foregone constitutional conclusion. See
United States v. Butler, 297 U.S. 1 (1936) (invalidating Agricultural Adjustment Act of 1933 as
beyond scope of Congressional spending power); see generally WILLIAM E. LEUCHTENBURG, THE

SUPREME COURT REBORN: THE CONSTITUTIONAL REVOLUTION IN THE AGE OF ROOSEVELT (1995)
(describing Supreme Court "switch in time" to support New Deal policies); ARTHUR M.
SCHLESINGER, JR., THE COMING OF THE NEW DEAL 27-84 (1958) (describing the evolution of
Roosevelt's agricultural policy and Supreme Court resistance).
8 See, e.g., Dick Armey & Matt Kibbe, Op-Ed, A Tea Party Manifesto, WALL ST. J., Aug. 17, 2010,
at Al9 (Tea Party members "are supporting candidates who have signed the Contract From
America, a statement of policy principles generated online by hundreds of thousands of grass-roots
activities."). In part because of the decentralized nature of the movement, the goals of the Tea
Party are the subject of some debate. For history and description by supporters of the Tea Party
movement, see generally DICK ARMEY & MATT KIBBE, GIVE Us LIBERTY: A TEA PARTY MANIFESTO

(2010); JOHN M. O'HARA, A NEW AMERICAN TEA PARTY: THE COUNTERREVOLUTION AGAINST

BAILOUTS, HANDOUTS, RECKLESS SPENDING, AND MORE TAXES (2010). For a more critical account,
see JILL LEPORE, THE WHITES OF THEIR EYES: THE TEA PARTY'S REVOLUTION AND THE BATTLE

OVER AMERICAN HISTORY (2010).
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restaurant-industry-supported group that campaigns against food-consumer
regulation, posted on its website a "Declaration of Food Independence":

On July 4, 1776, America's founding fathers signed their names to the
Declaration of Independence in an effort to affirm basic liberties. But
they never dreamed that anyone would someday attempt to strip the
American people of the fundamental freedom to control what we eat
and drink. In the spirit of throwing off the shackles of harassing
powers, we offer our Declaration of Food Independence.9

Further borrowing from the rhetoric of the (original) Declaration, the
organization colorfully spears "food cops" for, among other things, opposing the
availability of cupcakes and other snack foods in schools;'o threatening a lawsuit
against Kentucky Fried Chicken for using trans fats;" and advocating warnings
about mercury exposure from tuna 2 :

But when a long train of abuses and usurpations, including taxes,
finger-waving, and food demonization, evinces a design to reduce the
freedoms of responsible adults under dietary despotism, it is their right,

' Declaration of Food Independence, CTR. FOR CONSUMER FREEDOM (June 30, 2006),
http://www.consumerfreedom.com/articledetail.cfm/a/178-declaration-of-food-independence.
The CCF has been criticized for its ties to the food and restaurant industry. Carolyn E. Mayer &
Amy Joyce, The Escalating Obesity Wars, WASH. POsT, Apr. 27, 2005, at El. According to The
Washington Post, the CCF was founded in the mid- 1 990s with $600,000 in seed money from Philip
Morris USA, Inc. to oppose non-smoking laws and shifted its focus in 2001 to focus on issues in
the food and beverage industry. Id. Documents obtained and made public in 1998 as a result of a
litigation settlement showed that donors included Host Marriott Corp. and Brinker International,
Inc., which owns the Chili's and Maggiano's Little Italy restaurant chains. Id. The Center and its
executive director, Richard Berman, have not denied the Center's industry affiliation, though they
defend the Center's status as a 501(c)(3) nonprofit organization. Id. "It's pretty obvious we're
advocating from a point of view," Berman told The Washington Post. Id. He added, "But you can
advocate and educate at the same time." Id.
10 Cupcakes Under Siege, CTR. FOR CONSUMER FREEDOM (Mar. 23, 2006),
http://www.consumerfreedom.com/newsdetail.cfm/h/2997-cupcakes-under-siege; Declaration of
Food Independence, supra note 9; Ylan Q. Mui, At Many Elementary Schools, The Party's Over,
WASH. POST, Oct. 30, 2005, at Cl (quoting a CCF analyst who called banning birthday treats at
elementary schools "absolutely absurd").
11 CSPI Says: Dance for Us, Colonel Sanders!, CTR. FOR CONSUMER FREEDOM (June 13, 2006),
http://www.consumerfreedom.com/newsdetail.cfm/h/3052-cspi-says-dance-for-us-colonel-
sanders. A district court later dismissed a suit against the parent corporation of the Kentucky Fried
Chicken chain, holding that the plaintiff failed to allege injury from consuming the food. Hoyte v.
Yum! Brands, Inc., 489 F.Supp.2d 24 (D.D.C. 2007). While the lawsuit was pending, the
restaurant chain announced that it would stop using trans fats. See Todd Zwillich, KFC to Fry
Chicken Without Trans Fats, WEBMD HEALTH NEws (Oct. 30, 2006),
http://www.webmd.com/food-recipes/news/20061030/kfc-to-fry-chicken-without-trans-fats.
12 Consumer Reports Rated Worst Science, CTR. FOR CONSUMER FREEDOM (June 6, 2006),
http://www.consumerfreedom.com/newsdetail.cfm/h/3047-consumer-reports-rated-worst-science.
Compare with Kevin McCarthy, Q&A About Mercury in Fish, CONSUMER RPTs. (Dec. 26, 2008,
1:52 PM), http://blogs.consumerreports.org/health/2008/12/mercury-fish.html.
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it is their duty, to throw off such tyrants. Such has been the patient
suffering of we freedom-loving Consumers, and such is now the
necessity which impels us to alter our former tolerance of Food Cop
abuses. 1

The CCF's rhetoric relies on the popular notion that the right to consume
food or drink without limit or influence by regulation is a fundamental freedom
established by the Founding Fathers. Certainly there is a long, historical pedigree
behind the notion of food independence in America. The possibility of acquiring
enough fertile land to feed a family attracted many European settlers to the
continent.14 The colonists' very fecundity emboldened Revolutionary leaders to
fight the war against Britain, figuring that, if nothing else, America's pool of
young men of fighting age would outlast that of Britain."

But opponents of modem food-consumer regulation misapprehend
Revolutionary history when they claim that the Founding Fathers "never dreamed
that anyone would someday attempt to strip the American people of the
fundamental freedom to control what we eat and drink." 6  In fact, the very
controversies that led to the Revolutionary War demonstrate that the colonists
fully appreciated, and acted upon, the notion that private consumption decisions
could have broad public consequences, and thus could be subject to public
control. When Britain taxed colonial imports of tea, sugar and other products,
the colonists responded by organizing tea boycotts. These "Associations" were
based on public perception that the colonists' own consumer behavior had
instigated the offensive British tax schemes of the 1760s and 1770s, and that the
best response was to hurt British industry by curtailing that consumption." The
"Associators" urged their neighbors to take individual responsibility for their
consumption decisions for the good of the Colonies as a whole." By urging

13 Declaration ofFood Independence, supra note 9.
14 See, JACK P. GREENE, THE INTELLECTUAL CONSTRUCTION OF AMERICA: EXCEPTIONALISM AND
IDENTITY FROM 1492 To 1800 89 (1993). The native-born colonial American population grew
rapidly in number in the colonial period. See Henry A. Gemery, The White Population of the
Colonial United States, 1607-1790, in A POPULATION HISTORY OF NORTH AMERICA 143 (Michael
R. Haines & Richard H. Steckel eds., 2000). Meanwhile, Americans themselves grew to an
average height at least 5.9 centimeters taller than predictions based on their income would suggest.
See Richard H. Steckel, Nutritional Status in the Colonial American Economy, 56 WM. & MARY Q.
31, 47-48 (1999). Colonial Americans appear to have been the tallest people in the world at that
time, id. at 38, suggesting widespread and relatively equal access to ample food, see id. at 47, 50.
1s See 7 JOHN ADAMS, THE WORKS OF JOHN ADAMS 273 (Charles Francis Adams ed., 1852).
Writing in 1780 during a low point in the Revolutionary effort, Adams estimated that 35,000 men
had died, but that the overall population had increased by 750,000 during the six years of the war,
thus adding 20,000 men of fighting age every year. Id. "Is this the case with our enemy, Great
Britain? Which then can maintain the war the longest?" Id
1 Declaration of Food Independence, supra note 9.
17 See infra notes 126-77 and accompanying text.
1s See infra notes 155-77 and accompanying text.
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colonial Americans to think about the collective consequences of their daily
beverage, colonial leaders created a rallying cry for the republican effort.19

While the non-consumption agreements were not laws, the distinction
between the quasi-legal agreements and modem laws should not be overstated.
The increasingly-disenfranchised colonists were not represented in British
Parliament and lacked the authority to override the taxing decisions of that
body.20 But the colonists developed increasingly intrusive means of giving
coercive effect, comparable to that of law, to their next-best measures.2 1 Non-
importation and non-consumption agreements included penalties ranging from
searches and seizure of goods to public shaming and ostracism of holdouts, and

22even violence against violators.
Moreover, while the boycotts were essentially consumer-driven, many

were led by colonial elites who held considerable economic and political power
within the colonies. Although not acting under color of law, colonial elites like
George Washington and John Hancock organized Associations, drafted specific
non-consumption agreements, defined penalties for failure to comply, and
published those agreements to their neighbors.23 These colonial elite consumers
were, in many cases, elected mayors, councilmen, and delegates to the
Continental Congress. In a few short years, many of the drafters and signatories
of the non-importation agreements would, in fact, govern the newly-independent
nation and states.24

Palin's jab about a "nanny state run amok," like much contemporary Tea
Party rhetoric, challenges the belief, exemplified by the Obamas, that behavior
can and appropriately may be changed through law.25 Political pundits have
made the connection between America's Revolutionary history and its resistance

19 See infra notes 155-77 and accompanying text.
20 See infra Part III.B.
21 See infra Part III.C.
22 See infra Part III.C.
23 See infra notes 179-211 and accompanying text.
24 See infra notes 198-207 and accompanying text.
25 Explaining her decision to bring cookies to the school, Palin told her audience, "I wanted these
kids to bring home the idea to their parents for discussion. Who should be deciding what you eat,
school choice and everything else? Should it be government or should it be the parents? It should
be the parents." Valerie Strauss, Palin: Parents Should Decide What Kids Eat in School, WASH.
POST, Nov. 12, 2010, http://voices.washingtonpost.com/answer-sheet/health-1/palin-parents-
should-decide-wh.html. Although the "Let's Move" campaign is largely aimed at raising public
awareness and encouraging voluntary action, see Learn the Facts, LET'S MOVE!,
http://www.letsmove.gov/learn-facts/epidemic-childhood-obesity (last visited Aug. 2, 2011), Mrs.
Obama has supported legislation for better school nutrition and physical activity, including the
Healthy, Hunger-Free Kids Act of 2010, Pub. L. No. 111-296, 124 Stat. 3183 (2010). See Child
Nutrition Reauthorization: Healthy, Hunger-Free Kids Act of 2010, LET'S MOVE!,
http://www.whitehouse.gov/sites/default/files/ChildNutritionFactSheet_12_10_10.pdf (last
visited Sept. 2, 2011) (describing Act as "a major step forward in our nation's effort to provide all
children with healthy food in schools"). The Act includes new school nutrition guidelines, expands
access to federally subsidized school meal programs, and introduces pilot programs for local food
procurement and school gardens. Id.

2011] 5
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to the First Lady's eat-your-vegetables campaign. Writing for the Washington
Post's online political humor column, ComPost, Alexandra Petri noted,

Americans hate being told that others know best-even people we
otherwise revere, such as Michelle Obama. Ever since King George
asked us to tighten our belts, we've been on the defensive. And we will
defend, tooth and nail, our right to life, liberty, and the pursuit of
Hostess products-at least until that tooth falls out from all the sugar.26

Reconsideration of consumer control measures of the pre-Revolutionary
era places in historical context the modern trend toward regulating the food
consumer. The non-importation and non-consumption agreements suggest that
the colonists considered private consumption decisions to be fair subjects of
coordinated public action where those decisions had negative public
consequences. Obvious differences exist between then and now: the non-
importation agreements were coordinated consumer boycotts, while current
proposals are regulations backed by the police power of the sovereign. But a
close examination of those non-importation agreements and their context
suggests that they arose, in principle, from many of the same forces driving food-
consumer regulation today. These forces include shared public costs attributable
to private consumption decisions; popular rhetoric linking private choices and
public costs; sponsorship of restrictions by community leaders and elites; and
collectively-enforced consequences for failure to conform.

Part II of this Article reviews examples of the current regulatory trend in
Boston-the location of the original Tea Party and symbol of the non-
importation agreements in the national consciousness. In 2008, Boston banned
trans fats in restaurants, and in 2010 proposed a prohibition on sales of sugared
beverages in municipal buildings.

Part III turns to a study of the non-importation agreements, focusing
especially on three issues relevant to the current debate: the rhetoric of shared
social costs from private consumer decisions used to stimulate support for the
boycott; the identities and government or other leadership roles of the drafters of
the non-importation agreements; and the penalties outlined in the agreements and
other forms of pressure exercised by the "Associators" to induce compliance by
their fellow colonists.

Part IV compares the non-importation and non-consumption agreements
to the next major food-and-beverage-consumption regulation in America: the
1791 whiskey excise tax and the ensuing "Whiskey Rebellion." Alexander
Hamilton's whiskey tax, and George Washington's suppression of the
insurrection by protesting western farmers, provides further evidence that excise

26 Alexandra Petri, Let Us Eat S'mores! Sarah Palin, Michelle Obama, and Desserts, WASH. PosT
(Dec. 21, 2010, 12:00 AM), http://voices.washingtonpost.com/compost/2010/12/
let us eat smores_sarahjpalin.html.

6 [Vol. 80:1
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taxes on undesirable consumption of food and beverages are deeply engrained in
the fabric of American history.

Understanding the long history of similar policy instruments in the
American legal experience would diffuse the divisive rhetoric employed by
opponents, and return the full array of policy choices--excise taxes, mandated
correction of informational asymmetries, prescriptive protection of vulnerable
groups-to state and federal policymakers seeking ways to internalize the shared
social costs of private food and beverage consumption choices.

II. MODERN INITIATIVES TO REGULATE THE FOOD CONSUMER

Proposals for government intervention in consumer food choice seek to
overcome the public health effects of obesity. In a 2001 report, the Surgeon
General advocated for community as well as individual responses to obesity:

Many people believe that dealing with overweight and obesity is a
personal responsibility. To some degree they are right, but it is also a
community responsibility. When there are no safe, accessible places
for children to play or adults to walk, jog, or ride a bike, that is a
community responsibility. When school lunchrooms or office
cafeterias do not provide healthy and appealing food choices, that is a
community responsibility. When new or expectant mothers are not
educated about the benefits of breastfeeding, that is a community
responsibility. When we do not require daily physical education in our
schools, that is also a community responsibility. There is much that we
can and should do together.27

A. Obesity and Public Health Costs

According to data released by the Centers for Disease Control and
Prevention in August 2010, 26.7 percent of adults in the United States are
obese. 2 8 That number, based on self-reporting of height and weight, may be
misleadingly low-other estimates in which height and weight were measured by
researchers suggested an obesity rate of 33.9 percent.2 9 The costs of obesity are
considerable: In 2006, medical costs associated with obesity were estimated at up
to $147 billion, and obese persons' medical costs were, on average, $1,429

27 U.S. DEP'T OF HEALTH & HUMAN SERVS., THE SURGEON GENERAL'S CALL TO ACTION TO
PREVENT AND DECREASE OVERWEIGHT AND OBESITY (2001), available at
http://www.surgeongeneral.gov/topics/obesity/calltoaction/CalltoAction.pdf.
28 Vital Signs: State-Specific Obesity Prevalence Among Adults-United States, 2009, MORBIDITY
& MORTALITY WEEKLY REPORT, CTR. FOR DISEASE CONTROL & PREVENTION (Aug. 3, 2010),
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm59e0803al .htm?s_cid-mm59e0803alw.
2 9 Id. (citing data from the National Health and Nutrition Examination Survey).

2011] 7
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higher than those of persons of normal weight.30  But despite government
mandates to prioritize obesity as a public health issue," the prevalence of obesity
is rising. In 2009, no state had met the goal of a 15 percent adult obesity rate set
by the Department of Health and Human Services.32 In 2000, no state had an
obesity rate at or above 30 percent; in 2009, nine states did.

Public health advocates and many legislators now advocate for
government intervention in the sphere of consumer food choice to overcome the
public health effects of obesity. In the words of one team of authors representing
city and state health departments, state legislatures, and the Centers for Disease
Control and Prevention, "[l]aw, a traditional and indispensable public health tool,
made important contributions to all 10 'great public health achievements' in the
United States during the 20th century."3 4 Other public health advocates point out
that lack of government intervention to prevent obesity does not necessarily
result in government absence from this perceived "private" sphere;35 numerous
city, state and federal government programs may inadvertently encourage
unhealthy behaviors that contribute to obesity.

Economists and public health researchers have invoked several market
failures related to obesity to justify government intervention based on a narrow
economic welfare understanding of the proper role of government. Often-cited
examples include the negative externality of shared public health costs of poor
dietary choices made by some individuals;37 information deficits preventing

30 Vital Signs, supra note 28 (citing Eric A. Finkelstein et al., Annual Medical Spending
Attributable to Obesity: Payer- and Service-Specific Estimates, 28 HEALTH AFF. 822 (2009)).
Costs of obesity include direct costs such as preventive, diagnostic, and treatment services, and
indirect costs such as wages lost due to illness or disability and future earnings lost due to

remature death. SURGEON GENERAL'S CALL TO ACTION, supra note 27.
1 See Vital Signs, supra note 28.

32 Id.

34 Judith A. Monroe et al., Legal Preparedness for Obesity Prevention and Control: A Framework
for Action, 37 J.L. MED. & ETHics 15, 15 (2009). "Those achievements include control of
infectious diseases, motor vehicle safety, and a decline in deaths attributed to coronary heart
disease and stroke." Id.
3 See Lawrence 0. Gostin et al., Assessing Laws and Legal Authorities for Obesity Prevention and
Control, 37 J.L. MED. & ETHics 28 (2009).
36 For instance, the National School Breakfast Program and National School Lunch Program favor
packaged foods that frequently have high amounts of sugar, high fructose corn syrup, and salt; state
Medicaid flexibility programs do not adequately reimburse providers for obesity-related visits; and
federal agricultural subsidies support production of corn, soybeans and oil seeds used in making
unhealthy foods. Id. at 29.
37 See, e.g., Kelly Brownell & Thomas R. Frieden, Ounces of Prevention-The Public Policy Case
for Taxes on Sugared Beverages, 360 NEw ENG. J. MED. 1805 (2009); John Cawley, An Economic
Framework for Understanding Physical Activity and Eating Behaviors, 27 AM. J. PREV. MED. 117,
121-22 (2004); Eric A. Finkelstein et al., Economic Causes and Consequences of Obesity, 26 ANN.
REV. PUB. HEALTH 239 (2005).
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Words cannot describe with what surprize and contempt we heard of
the treacherous Conduct of the New York Importers; Slaves they
deserve to be, and Slaves I could wish them to be, if it were possible,
without involving the Innocent and Unbom-I hope the true born Sons
of Liberty (of whom I am persuaded you have many amongst you) will
favour the World with the Names of the Ringleaders of so detestable a
Faction, that if any of them should be hardy enough to venture abroad,
either to this City (which I will promise them they will not find a very
agreeable Place) or elsewhere, they may be treated as they ought to
be;-Do not you think it would be well, if, like Cain of old, they had
each a Mark set on them? Suppose it was-to indicate the Disposition
of their grovelling Souls. 261

The strategies developed by the colonists to implement the non-
importation and non-consumption agreements did not give those agreements the
force of law, because the colonists lacked any sovereign police power, held with
increasing hostility by Britain. But the disenfranchised colonists came as close
as they could to replicating that effect: The increasingly coercive mechanisms of
outing and ostracizing free riders, seizing and holding offending goods, and even
using violence against offenders gradually served to raise the cost of non-
compliance. Only as those mechanisms became more universal and more
coercive did the associations become more prevalent in colonial society and more
effective in drawing British attention to the colonists' grievances. Colonial
representative bodies-such as the disbanded Virginia House of Burgesses and
the First Continental Congress-signed and circulated non-importation and non-
consumption agreements. While those agreements could not, under British rule,
be "law," it seems likely that the colonists would have given their agreements the
force of law if they had had the constitutional power to do so.

IV. EPILOGUE: 1791 WHISKEY EXCISE TAX-AN AMERICAN IDEA

As soon as the Founding Fathers were free to set up a government of
their own, one of their first official acts was to tax an item of personal
consumption that many Americans viewed as carrying excessive public costs:
whiskey. Alexander Hamilton, the first Secretary of the Treasury, proposed the
tax as a means to pay the debt incurred by the nation under the Articles of
Confederation, which conveyed no power to tax, and by the states individually.262

Though it failed to pass Congress in 1790, it passed a year later.263 And though
the tax was paid by distillers, Hamilton reasoned that it was actually a tax on the

264
consumer; distillers would merely pass on the tax to their customers.

261 id.
262 See WILLIAM HOGELAND, THE WHISKEY REBELLION 58-64 (2006); THOMAS P. SLAUGHTER, THE

WHISKEY REBELLION 95-105 (1986).
263 SLAUGHTER, supra note 262, at 95, 105.
264 HOGELAND, supra note 262, at 68.

40 [Vol. 80:1
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Although Hamilton's goal was to secure the federal Treasury, he found
useful allies in groups who opposed the consumption of whiskey because of its
social and health effects. A writer in a Philadelphia newspaper speculated that, if
women were allowed to vote, the tax would pass by a wide majority.265 The
respected Philadelphia College of Physicians also gave Hamilton their public
endorsement of the tax. In the collective professional opinion of the members of
the College, "a great proportion of the most obstinate, painful, and mortal
disorders which affect the human body are produced by distilled spirits."266 They
urged government intervention to protect citizens from widespread harm as great
as any plague or pestilence.267

Then, as now, opponents characterized the tax as government
overreaching into the private realm, and cast their opposition in hyperbolic terms.
If doctors could tell Congress to tax whiskey, they argued, soon "they might
petition Congress to pass a law interdicting the use of ketchup because some
ignorant persons had been poisoned by eating mushrooms."26 8 Then, as now,
opponents compared the law to the British Stamp Act, Townshend Acts and Tea
Act, and criticized supporters of the whiskey excise tax as traitors to the ideals of
the Revolution.2 69  But friends of the measure denied that the tax bore
constitutional similarity to the earlier British measures. One supporter, writing in
the General Advertiser, stated, "It may be justly observed that there exists some
difference in bearing a burden imposed by a government in which we had no
participation, and in paying a tax laid by our immediate representatives, and for
the support of a government of our own choice."270

The whiskey excise tax was highly controversial in application, of
course. Distillers in the western regions paid the tax as a flat fee, calculated by
presuming operation at full capacity and taxing by projected volume-often an
unrealistic assumption.2 7 1  Small farmer-distillers in western Pennsylvania
objected that the tax thus had a disparate impact on them as compared to eastern
merchants, who distilled large volumes and paid by the gallon of actual
production.27 2 When federal officials came to collect the tax, farmers in the
counties around Pittsburgh revolted. As the protest mounted, President
Washington sent a committee to negotiate a truce with the rebels, while

265 SLAUGHTER, supra note 262, at 100.
266 The Memorial of the College of Physicians of the City of Philadelphia, GAZETTE U.S., Jan. 1,
1791, quoted in SLAUGHTER, supra note 262, at 100.
267 id
268 2 JOSEPH GALES, THE DEBATES AND PROCEEDINGS IN THE CONGRESS OF THE UNITED STATES
(1834), quoted in SLAUGHTER, supra note 262, at 100-01.269 See SLAUGHTER, supra note 262, at 103.
270 GAZETTE U.S., Jan. 29, 1791, quoted in SLAUGHTER, supra note 262, at 103.
271 See HOGELAND, supra note 262, at 69; SLAUGHTER, supra note 262, at 148-49.
272 See HOGELAND, supra note 262, at 69-70. For further economic commentary on the effects of
the tax, see Jacob E. Cooke, The Whiskey Insurrection: A Re-evaluation, 30 PA. HIST. 316, 329-334
(1963).
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simultaneously drafting a militia of nearly 13,000 men.273 The rebel group
collapsed before the militia reached the western counties and no rebel militia was
assembled to confront the federal troops.2 74 Several suspects and witnesses were
arrested; two were convicted of treason but later pardoned by Washington.275

The Whiskey Rebellion squarely posed the constitutional question that had
simmered since the end of the Revolutionary War: Under the notion of
"collective sovereignty," did the people remain the rulers of society, with the
right to resist even laws passed by their own elected representatives? Or did
"collective sovereignty" mean the more limited right to elect a government but
not to override its laws? The nature of "collective sovereignty" remained in
some dispute during the early years of the nation's history, with Jeffersonian
Republicans arguing for a more populist conception than that espoused by
Washington's Federalists.276 Historians generally agree that the question was

277resolved in favor of the authority of the new federal government.
Washington's response to the rebellion was generally well-received by the
public, and discouraged further rebellions in response to unpopular laws.27 8

The Whiskey Rebellion and the federal response to it demonstrate that
most of the Founding Fathers believed from the outset that the sovereign had the
authority to place excise taxes on consumer food and drink items. Even more
importantly, these Federalists believed that the right of "the People" to collective
sovereignty did not include the right to defy the validly enacted laws of a
legitimately elected government. Contrary to contemporary political rhetoric,
laws that impact or influence individual food and beverage consumption choices
on the grounds of internalizing externalities were far from novel, unimagined, or
"un-American" in the philosophies of the framers of the Constitution.

V. CONCLUSION

The idea that a society may regulate individual consumption choices in
the name of the collective good was expressed as early as the pre-Revolutionary
non-consumption and non-importation agreements. Although those agreements
were quasi-legal instruments organized and enforced by the colonists outside of
formal legislative bodies, their purpose was equivalent: to force accountability

273 SLAUGHTER, supra note 262, at 197-99.
274 Id. at 217.
275 HOGELAND, supra note 262, at 238.
276 See CHRISTIAN G. FRITz, AMERICAN SOVEREIGNS: THE PEOPLE AND AMERICA'S CONSTITUTIONAL
TRADITION BEFORE THE CIVIL WAR 153-89 (2008). Jill Lepore has observed that Thomas
Jefferson's famous statement in support of rebellion-"The Tree of Liberty must be refreshed from
time to time with the blood of patriots and tyrants"--has been popular not only with modem Tea
Party members, but also with 1990s militia members, including Timothy McVeigh. LEPORE, supra
note 8, at 22.
277 See LEPORE, supra note 8, at 22-23 ("[A]side from Jefferson, whose enthusiasm for revolution
did not survive Robespierre, most everyone else came down in favor of order.").278 See STANLEY M. ELKINS & ERIC L. McKrrRICK, THE AGE OF FEDERALISM 481-84 (1995).
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for private consumption decisions that had shared social costs. The significance
of the quasi-legal character of the Associations should not be overestimated. As
soon as the colonists had formed a representative government and had the right to
indicate policy preferences through voting, the government did immediately pass
laws taxing private beverage consumption. Political resistance to such laws in
the name of "the People" was forcibly rejected, with widespread public support.

Opponents of contemporary proposals to shape private food and
beverage consumption choices may reasonably challenge the wisdom or
expediency of such policies. Since even before the founding, such measures
have met with public controversy. The efficacy of each tool can and should be
debated, but that debate should continue without the heated-and historically
inaccurate-accusations that such tools are unprecedented, anti-democratic, or
un-American.


