WestVirginiaUniversity
THE RESEARCH REPOSITORY @ WVU

Volume 115 | Issue 1 Article 18

September 2012

The Legality of Drilling Sideways: Horizontal Drilling and Its Future
in West Virginia

Jason A. Proctor
West Virginia University College of Law

Follow this and additional works at: https://researchrepository.wvu.edu/wvlr

6‘ Part of the Natural Resources Law Commons, and the Qil, Gas, and Mineral Law Commons

Recommended Citation

Jason A. Proctor, The Legality of Drilling Sideways: Horizontal Drilling and Its Future in West Virginia, 115
W. Va. L. Rev. (2012).

Available at: https://researchrepository.wvu.edu/wvlr/vol115/iss1/18

This Student Work is brought to you for free and open access by the WVU College of Law at The Research
Repository @ WVU. It has been accepted for inclusion in West Virginia Law Review by an authorized editor of The
Research Repository @ WVU. For more information, please contact ian.harmon@mail.wvu.edu.


https://researchrepository.wvu.edu/
https://researchrepository.wvu.edu/
https://researchrepository.wvu.edu/wvlr/vol115
https://researchrepository.wvu.edu/wvlr/vol115/iss1
https://researchrepository.wvu.edu/wvlr/vol115/iss1/18
https://researchrepository.wvu.edu/wvlr?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol115%2Fiss1%2F18&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/863?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol115%2Fiss1%2F18&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/864?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol115%2Fiss1%2F18&utm_medium=PDF&utm_campaign=PDFCoverPages
https://researchrepository.wvu.edu/wvlr/vol115/iss1/18?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol115%2Fiss1%2F18&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:ian.harmon@mail.wvu.edu

Proctor: The Legality of Drilling Sideways: Horizontal Drilling and Its Fu

THE LEGALITY OF DRILLING SIDEWAYS:
HORIZONTAL DRILLING AND ITS FUTURE IN

WEST VIRGINIA

I INTRODUCTION....ccuetetiiiiienerienenienrnnnnaessnnnrsrssssanensansecsannmansssssnseasssesosaan 492
II.  BACKGROUND .....ciciiiiiitiireene ettt 493
A. History of Natural Gas Production in West Virginia .................... 493
B. Development of the Marcellus Shale ...............ccccoovveviviivcnnnniinn. 494
C. The Rise of Horizontal Drilling ............cccovvceemveenvncrccencinenennen. 496

D. Legal Issues Surrounding Horizontal Drilling and the Use of
MiINEral Leases............cucoviueveeeeeniciieieniieirenecseeeecsesensssinssssnens 499

II1. DO MINERAL LEASES THAT PREDATE THE COMMON USE OF
HORIZONTAL DRILLING ACTUALLY PERMIT HORIZONTAL

DRILLING? ..ocoiviicciviieevteniereceseeeeesseietesssnsaasssesesiaseaesessaunaaesssssmnessessvnees 500
A, West Virginia Case Law ..........cccoeccnerneeecncincnseeiisinsnscsneenns 501
1. West Virginia-Pittsburgh Coal Co. v. Strong.................cccn.. 501
2. Buffalo Mining Co. V. MQFtif..........cccovevcreceinsiireiieniciiie, 503
3. Lowev. Guyan Eagle Coals, Inc................cccccccuvvvmvvnniinnnnns 506
4. Energy Development Corp. v. MOSS..........cccoeuevmeeceneecreviinnen. 508
B.  Cases from Other JUriSAiCtions ............ccccouvueviriimnsnecnieeniinieinanes 512
C. Summary: The Issue Remains Unclear .............ccoucevevercecrnvcninnn. 514
D. The Court Should Hold That Horizontal Drilling Is Permissible

Under Leases That Predate the Common Use of Horizontal
DFHIING vttt ettt et s 516
IV. CAN A MINERAL OWNER USE THE SURFACE ABOVE HiS TRACT TO
DRILL A HORIZONTAL WELL THAT CROSSES FROM THE FIRST

MINERAL TRACT INTO A NEIGHBORING MINERAL TRACT? ................. 518

A.  Current State of West Virginia Law................ccoccocvvirmninennnnnnnne. 519

B.  Cases from Other JUrisdiCtions ............ccccovceevevivicnvcneciiireceniiinn, 523

C.  Treatise AULROFILY ......c.coeeeevieeneeiriesesie ettt 527

D, SUMAEFY ..ot e 529

V. CONCLUSION ....octtiiitetenrireetreeeressessessenaeneesreenanssestenseseansassessessesssssssnens 529
491

Disseminated by The Research Repository @ WVU, 2012



West Virginia Law Review, Vol. 115, Iss. 1 [2012], Art. 18

492 WEST VIRGINIA LAW REVIEW [Vol. 115

I. INTRODUCTION

Year after year, our society’s demand for energy continues to grow. In
order to keep up with this growing demand, it has become critical for the
United States to develop low-cost, reliable energy resources. As part of this
effort, the energy industry is experiencing a renewed focus on effectively
locating and utilizing natural gas, a viable source of fuel that has been produced
and consumed in the Appalachian region for many years. Natural gas is an
attractive alternative to other sources of fuel; in addition to being plentiful both
in West Virginia and in other portions of the United States, it is one of the
cleanest, safest, and most versatile sources of energy available.' The discovery
of what has been thought to be “the second largest natural gas field in the
world”>—the Marcellus Shale—literally right under our feet has placed West
Virginia at the epicenter for advancements in natural gas exploration and
production. Indeed, the term “Marcellus Shale” has become a buzzword among
local and national industry professionals and laymen alike.

Recently, natural gas drilling in the Marcellus Shale became an
economically viable practice. Technological developments related to the
technique known as “horizontal drilling” now allow gas producers access to gas
that was previously believed to be too difficult to reach within the rock shale.
The advent of horizontal drilling in West Virginia raises several novel legal
questions related to the rights of the various parties involved in the drilling
process.

This Note addresses two distinct but related questions associated with
horizontal drilling in West Virginia. Part II provides a background on the
history of natural gas production in West Virginia and the beginnings of
horizontal drilling in the state. Part III examines whether mineral leases that
predate the common practice of horizontal drilling actually permit leaseholders
to use the technique. Currently, West Virginia law does not provide a black-
and-white answer as to whether the practice is technically permitted by leases
that came into effect long before horizontal drilling became a common practice
in the drilling industry. In the context of this question, all drilling is assumed to
take place within the same subsurface mineral tract. Part IV focuses on legal
questions that arise when the bore of the horizontal well crosses from one
underground mineral tract into a separate mineral tract. This section explores
the rights of both the surface owner and the mineral owner and examines
whether the surface owner should have the ability to prevent gas producers
from using their land to drill for gas located on neighboring mineral tracts.

! Background, NATURALGAS.ORG, http://www.naturalgas.org/overview/background.asp (last

visited Sept. 18, 2012).

2 MARCELLUS SHALE COALITION, 10 FAST FACTS ABOUT THE MARCELLUS SHALE, available
at http://marcelluscoalition.org/wp-content/uploads/2011/10/MSC_Fast_Facts_Large.pdf (last
visited Oct. 12, 2012).
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After analyzing the current state of West Virginia case law and the law
in other jurisdictions, this Note argues that it is unclear how the Supreme Court
of Appeals of West Virginia (“Court”) will rule on the question of whether
horizontal wells drilled within the same mineral tract should be permitted by
leases that predate the common practice of horizontal drilling. Nevertheless,
this Note argues that the Court should hold that horizontal drilling should be
permitted under these circumstances. Additionally, this Note argues that
horizontal wells which pass from one mineral tract into another mineral tract
may be prohibited by the owner of the surface on which the well is being
drilled because this constitutes an unreasonable extension of the rights granted
by the lease.

II. BACKGROUND

This Part provides a brief history of the development of natural gas
production in West Virginia. This Part also discusses some of the
characteristics of the Marcellus Shale and explains the process of horizontal
drilling. '

A. History of Natural Gas Production in West Virginia

Before discussing some of the legal issues surrounding horizontal
drilling in West Virginia, it is important to understand how important the
natural gas industry has become to the state. Both natural gas and oil
production in West Virginia have their beginnings with the salt mining
industry.® According to the West Virginia Geological and Economic survey, the
first natural gas was struck in Charleston in 1815 in a well intended to mine for
salt.* At that time, oil and gas were considered to be of little value, and salt
miners discarded the fuels as waste byproducts.’ By 1826, industries had
discovered some of the potential uses for oil and gas resources, and the
Kanawha Valley region “became a pioneer in the discovery of petroleum by
boring and in the use of oil and gas on a commercial scale.”

West Virginia was the nation’s leader in natural gas production from
1906 to 1917.7 Production levels declined between 1917 and 1934 but

3 Taylor Kuykendall, The History of Natural Gas in West Virginia, REGISTER-HERALD.COM,

Feb. 23, 2011, http://www.register-herald.com/marcellus/x1709528990/The-history-of-natural-
gas-in-West-Virginia.

4 History of WV Mineral Industries—Qil and Gas, W. VA. GEOLOGICAL & ECON. SURV.,

http://www.wvgs.wvnet.edu/www/geology/geoldvog.htm (last visited Oct. 19, 2012).
3 Id
¢ W

7 Kuykendall, supra note 3.
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increased again from that point until 1970.® Today, forty-nine out of fifty-five
of West Virginia’s counties produce natural gas in some amount through
approximately 40,500 wells across the state.” As of 2009, the Energy
Information Administration reported West Virginia as the 14th highest
producing state for natural gas, with annual production totaling more than 264
billion cubic feet.'® Much of this production expansion, at least within the past
decade, can be attributed to the increased development of the Marcellus Shale.

B. Development of the Marcellus Shale

Geologists have long been aware of the existence of the Marcellus
Shale—a black shale geological formation that “starts at the base of the
Catskills in upstate New York, stretches across the upstate toward Marcellus,
New York (the town from which the formation is named) and southwest to
West Virginia, Kentucky, and Ohio.”!" Although the formation was recognized
as being potentially rich in fossil fuels,’* it was not until recently that
advancements in drilling and gas production technology allowed energy
producers to tap into the vast reservoir of natural gas trapped within the rock
formation.

The current Marcellus Shale gas “play”'® appears to have begun in
2003, when Range Resources drilled a natural gas well in Washington County,
Pennsylvania.'* Range had not intended to tap the Marcellus Shale at that time;
however, the rock formation showed potential and the company completed a
Marcellus well in 2004."° Range first began production from the well in 2005,
and it soon drilled additional wells and began experimenting with horizontal

3

8 4

®  About West Virginia  Energy, ENERGY CImizeNs (Mar. 15, 2012),
http://energycitizens.org/ec/advocacy/details.aspx?Postld=1516.

1 Nawral Gas Gross Withdrawals and Production, U.S. ENERGY INFO. ADMIN.,
http://www.eia.gov/dnav/ng/ng_prod_sum_a EPGO_FGW_mmecf ahtm (last updated Aug. 31,
2012).

"' What is Marcellus  Shale?, ~SHALE TRAINNG & Epuc.  CENTER,
http://www.msetc.org/whatis.htm (last visited Oct. 20, 2012).

i2 Id

13 A “play” has been defined as “[a] set of known or postulated oil and gas accumulations

sharing similar geologic, geographic, and temporal properties, such as source rock, migration
pathway, timing, trapping mechanism, and hydrocarbon type.” Glossary: P, U.S. ENERGY INFO.
ADMIN., http://www.eia.gov/tools/glossary/index.cfm?id=p (last visited Sept. 18, 2012).

4 Hobart King, Marcellus Shale — Appalachian Basin Natural Gas Play, GEOLOGY.COM,
http://geology.com/articles/marcellus-shale.shtml (last visited Sept 18, 2012).

5 CHris PERRY & LARRY WICKSTROM, OHIO GEOLOGICAL SURVEY — THE MARCELLUS SHALE
PLAY: GEOLOGY, HISTORY, AND OIL & GAS POTENTIAL IN OHIO (2010), available at
http://www.dnr.state.oh.us/Portals/1 0/Energy/Marcellus/The_Marcellus_Shale_Play_Wickstrom
_and_Perry.pdf.
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drilling and hydraulic fracturing methods that had been developed for use in the
Barnett Shale in Texas.'® By the end of 2007, “more than 375 gas wells with
suspected Marcellus intent had been permitted in Pennsylvania” alone."’
Following the initial discovery, interest in the Marcellus skyrocketed, and
natural gas producers across the country began to acquire land and business
interests in the region and to drill vertical and horizontal wells in order to
evaluate the gas potential of the Marcellus.'®

While the actual amount of natural gas stored in the Marcellus has been
heavily debated by scientists and geologists over the past few years,” even
conservative estimates hold that the Marcellus Shale reserves are massive. In
2010, National Geographic compared current reserve estimates to those of
some of the largest proven fields in the world:

Estimates are that the Marcellus [Sjhale holds between [fifty]
trillion cubic feet (TCF) and 500 TCF of natural gas. At the
low end, that’s double the gas stores seen in Alaska’s big
Prudhoe Bay at the dawn of its development. At the high end,
the reserves would be second to those of the world’s largest
natural gas field, the Pars field of Iran and Qatar.”

For comparison, fifty TCF “would be enough to supply the entire United States
for about two years and have a wellhead value of about one trillion dollars.”*!
The close proximity of the Marcellus to the energy-demanding population
centers of the Northeastern United States makes the formation even more
economically attractive when the costs associated with gas transportation are
taken into account.”

16 King, supra note 14. The Bamett Shale, located primarily in northern Texas, is considered

to be one of, if not the largest shale natural gas reserves in the United States. Facts About Barnett
Shale, BARNETT SHALE ENERGY EDUC. COUNCIL, http://www.bseec.org/stories/BarnettShale (last
visited Sept. 18, 2012). The shale was first drilled in 1981, but it was not until the early 2000s
that newly developed horizontal drilling and hydraulic fracturing methods made drilling in the
shale an economically viable practice. /d.

7 King, supra note 14.

8 Fossil Energy: Marcellus Shale, W. VA. DpT. CoMm.,,
http://wvcommerce.org/energy/fossil_energy/marcellusshale.aspx (last visited Sept. 18, 2012).

¥ Press Release, Marcellus Shale Coalition, Myth vs. Fact: USGS/EIA Marcellus Data (Aug.
30, 2011), available at http://marcelluscoalition.org/2011/08/myth-vs-fact-usgseia-marcellus-
data.

2 Marianne Lavelle, Natural Gas Stirs Hope and Fear in Pennsylvania, NAT'L GEOGRAPHIC

(Oct. 13, 2010), http://news.nationalgeographic.com/news/2010/10/101022-energy-marcellus-
shale-gas-overview/.

1 King, supra note 14.

2 What is Marcellus Shale?, supra note 11.
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coal admittedly mined from lands adjoining the [sixteen] acre tract.”'*® In this
case, the defendants did in fact have a right to use the land in this manner based
on a contract (a lease) between the defendant and the owner of the one acre
tract, who was not a plaintiff here. Therefore, the plaintiffs had no way to stop
the surface use on these grounds.

Although the Fisher decision involved coal mining rights, the holdings
could be applied in the context of the natural gas industry. Considering the
additional burdens that horizontal wells may place on a surface tract when
compared to traditional vertical wells,"” it would not seem unreasonable for the
Court to extend the analysis in this way. If the rule established here were
interpreted in the context of horizontal drilling, the Fisher decision would hold
that a gas producer would have no right to use the surface to produce gas that
had been drilled for and retrieved on a mineral tract that lies outside of the
subjacent mineral tract.

The case of Cole v. Ross Coal Co."*® may also provide some guidance
to the Court. The controversy in Ross involved an action for declaratory
judgment in which the plaintiff requested the Court to determine the rights of
both the plaintiffs and defendants regarding a piece of real estate that was the
subject of a deed.'” Prior to the execution of the deed in question, the
defendant had owned all the coal underlying a 217.5 acre tract while the West
Virginia Coal & Coke Corporation (“WV Coal”) owned the surface of the tract
and leased the coal from the defendant?® In 1939, WV Coal operated the
Island Creek seam and removed the coal through a tipple on an eighteen-acre
section of the tract.”’! In 1954, WV Coal stopped its operations on the tract and
conveyed to the plaintiffs “all the unmined coal in the Island Creek and
overlying seams” inside the 217.5 acre tract.””” This deed also conveyed “the
right to use the 18-acre tipple site . . . for the purpose of mining coal from the
Island Creek and overlying seams in the 217[.5]-acre tract and any and all coal
from adjoining tracts.”®® The defendant argued that the rights granted to the
plaintiffs by this deed were “inferior to the rights of the defendant with respect

1% Id at 638.

Y7 See supra Part IL.C.

1% 150 F. Supp. 808 (S.D. W. Va. 1957).
19 Id. at 809.

20 14 at 810. West Virginia Coal & Coke Corp. was the predecessor in title to the plaintiff. /d.

Id. This eighteen-acre location was the only portion of the surface on which a tipple and
other mining facilities could feasibly be built. /d.

202 Id
203

201

Id. The Island Creek seam was one of several coal seams below the tract of land at issue
here. Id. The seams occurred at various depths, and Island Creek was one of the middle seams.
Id.
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to the 18-acre tipple site.””®* Furthermore, the defendant asserted that when
read as a whole, the deed expressed a “clear intent that defendant has the right
not only to mine the underlying seams of coal from under the 217[.5]-acre tract,
but also to bring coal from the same vein from other adjacent tracts and then
take it up through the surface.™"

On appeal, the Court found that even though the defendant may have
had the implied right to use the surface above its coal in a manner that was
reasonably necessary to mine the coal, it did not necessarily have the right to
mine coal from adjoining tracts®® It was true that “[d]efendant ha[d] an
implied right, by reason of necessity, to mine its own coal under a given
tract . ...” However, the Court found that “with respect to coal from other
tracts, there is no such necessity, and therefore no implied right.”*” The Court
noted that it was true that the 1939 deed gave the defendant “the right to
transport, free of toll or wheelage, coal from other tracts through the underlying
seams of the 217[.5]-acre tract.”*°® But that grant did not involve rights to
surface use and therefore could not be read to “extend defendant’s right to use
the surface.”?® The Court also held that there was no merit to the defendant’s
argument that the deed granted the defendant the right to use the surface for
coal mined from adjacent lands because the owner of a coal seam holds the
right to use the passageways to move coal mined from another location.*'®

Ultimately, Ross appears to stand for the proposition that a mineral
producer may not use the surface directly above his mineral tract to produce
minerals that were taken from a tract that does not lie directly below this
surface. In the context of the natural gas industry, this holding could be
interpreted to read that a gas producer may not construct a horizontal well on
the surface if that well is to be used to extract natural gas from a tract that is not
subjacent to the surface.

1
25 Id. at 811 (emphasis added).
26 Id at 817.

207 id
208 1d
209 Id
210 Id
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B. Cases from Other Jurisdictions

The Court may wish to examine case law from out-of-state
jurisdictions to determine whether a mineral owner can use the surface above
his tract to drill a horizontal well that crosses from the first mineral tract into a
neighboring mineral tract. The American Law Reports has proclaimed that “[i]t
may be stated as a rather strict general rule that in the absence of contractual
permission, the holder of the minerals underlying a tract of land will not be
permitted to use the surface thereof in aid of mining operations on adjacent,
adjoining, or other tracts of land.”?"" Unfortunately, even outside of West
Virginia, there does not appear to be a wealth of authority that specifically
discusses horizontal drilling that begins on one mineral tract and ends on a
neighboring mineral tract.

In Russell v. Texas Co.,” " the plaintiff sought relief against the
defendant, the Texas Company, for use of the surface in question—known as
section twenty-three—"in connection with its operation on section [twenty-
three] and on adjacent lands.”®"® The Texas Company had conducted extensive
operations on section twenty-three beginning in 1952 in reliance on an oil and
gas lease.”* In addition to these operations, the defendant had also used the
surface “in connection with operations carried on by it on lands other than
section [twenty-three].”?"” The plaintiff sought to recover damages for the
“reasonable value of the use of the surface of section [twenty-three] including
the use of water, rock and roads thereon in connection with operations on
adjacent lands” before a revocable license was accepted by the Texas Company
in October 1952 that permitted such use of the land.*'® Additionally, the
plaintiff also requested damages for obligations the Texas Company incurred
based on that revocable license, which said that the Texas Company was to pay
the plaintiff “$150.00 a day for the continued use of section [twenty-three] in
connection with its operations on adjacent lands, a use admittedly in excess of
the easement flowing from the mineral reservation in the original deed.”?

The plaintiff’s offer of the license to the Texas Company stated clearly
and unambiguously that “continued use of section [twenty-three] in connection
with activities and operations on other lands would constitute an acceptance of
the offer of the license.””'® Because the Texas Company continued to use

212

UL Crais, supra note 184, at 670.

12 238 F.2d 636 (9th Cir. 1956).

U3 Id at 638.
214 Id.
215 Id
28 1d at 641.
217 Id.
28 1d at 642.
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section twenty-three in this manner, the trial court found that its actions had
come within the acceptance terms.”' In stating the rule of law, the Ninth
Circuit held that there was “a well established principle of property law that the
right to use the surface of land as an incident of the ownership of mineral rights
in the land, does not carry with it the right to use the surface in aid of mining or
drilling operations on other lands.”° The court found that this use of the land
was tortious, and, furthermore, the plaintiff offeror was reasonably able to
believe that the act of the defendant offeree was an acceptance based on the
facts of the case.””!

In Moore v. Lackey Mining Co.,** the Kentucky Court of Appeals took
on the issue of whether a mineral lease granted a leasee the express or implied
right to use the surface of the land in connection with coal being mined on
other tracts. The pertinent language of the lease (“Hays lease™) granted “all the
necessary rights and privileges to the successful mining of this coal.”** In
addition to its mining operations on the tract covered by this lease, the appellee
also owned a coal lease on an adjoining tract of land, where it conducted
mining operations both above and below the surface.”** At some point, the two
underground mines were merged, at which time the appellee ceased use of the
opening and tipple on the surface of the adjoining tract and began to bring all
the coal from both tracts to the surface using the land covered by the Hays
lease.”” Furthermore, all of the coal was to be loaded for market using the
structures located on the Hays lease.?>® The appellants brought suit to stop this
practice, alleging that the lease did not give the appellee the right to use the
surface in such a way.”’

In analyzing the rulings of the high courts of several other states,?® the
Moore court noted that numerous other cases established the doctrine that an
owner in fee or lessee of coal “has the right... to use the underground
passages or gangways made by removing the coal from the chamber containing

219 Id

20 g (emphasis added).

21 1d at 642-43.

22 284 S.W. 415 (Ky. 1926).
23 Id. at 416 (emphasis added).

224 Id
225 Id
226 Id
227 Id

28 See Consol. Coal Co. v. Schmisseur, 25 N.E. 795 (Ill. 1920); Moore v. Indian Camp Coal
Co., 80 N.E. 6 (Ohio 1907); Wadsworth Coal Co. v. Silver Creek Mining Ry. Co., 40 Ohio St.
559 (Ohio 1884); Westerman v. Pa. Salt Mfg. Co., 103 A. 539 (Pa. 1918); N.Y. & Pittston Coal
Co. v. Hillside Coal & Iron Co., 74 A. 26 (Pa. 1909); Lillibridge v. Lackawanna Coal Co., 22 A.
1035 (Pa. 1891); Clayborn v. Camilla Red Ash Coal Co., 105 S.E. 117 (Va. 1920).
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it for transporting coal from other lands owned by or under lease to him.”??

The court made it very clear, however, that those cases dealt exclusively with
the rights to use underground passages.”>° The Moore court pointed out that

[N]one of [those holdings], save in cases where the lease or the
instrument granting the fee in the coal authorized it, established
the principle that the coal from adjacent lands might be brought
to the surface through the pits, shafts, or entries from the
surface of a given lease and its surface be used as the dumping
ground of the refuse therefrom, and the structures on its surface
be used in mining or loading or marketing such coal.?*!

The court held that the right for an owner or lessee of coal underlying a
tract to “use the pits or shafts or openings to the surface and the surface in
cleaning, screening, loading, and marketing coal from adjacent lands . .. must
be contracted for and granted by the deed, lease, or reservation.””*?
Furthermore, the express language of the lease which referred to “this coal”
made it clear that the lease gave the appellee only the right to use the surface
for mining activities related to the coal directly beneath the surface.”*

While the majority of cases on this subject appear to involve coal
mining, another Ninth Circuit opinion deals with the oil and gas industry. In
Franz Corp. v. Fifer,>* the plaintiff Fifer sought to recover for damages on his
ranch property caused by the corporate defendant.>** The plaintiff had leased
the property to the defendant ““for the sole and only purpose of mining and
operating for oil and gas, the laying of pipe lines and building of tanks, power
stations, and structures thereon, to produce, save, and take care of said
products.””?S Additionally, the lease held the lessee responsible for any
damages to the property, including damages done to the plaintiff’s crops or
fences.””’

The plaintiff alleged that the defendant, among other things, “built
tanks and pumping stations for the purpose of caring for and handling
production of oil produced upon lands other than those belonging to plaintiff,
and built a pumping station upon the lands of plaintiff, to supply water for its

2 Moore, 284 S.W. at 417.

230 1d
231 Id
232 Id

B3 Id at418.

B4 295 F. 106 (9th Cir. 1924).
B5 Id at 106.

236 Id

237 Id.
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own operations in another field.”?*® Furthermore, the plaintiff asserted that the
defendant had “carried on extensive oil operations on lands adjacent to and in
the vicinity of the lands belonging to plaintiff, and made use of the right of
entry upon plaintiff’s lands in carrying on such operations.”** These actions by
the defendant allegedly caused the plaintiff’s fences and crops on the property
to be damaged.**

The lower court held that the defendant would not be responsible for
damages to the ranch property, including the erection of buildings, pumps, and
pipe lines, which were “reasonably necessary for the purposes of taking oil out
of the leased land.”**' However, the trial court also instructed the jury that the
“defendant would not be justified in making the land leased the basis of
operations on surrounding lands that the defendant was engaged in taking oil
from.”**? Furthermore, if the defendant did in fact use the land in such a way,
“and by reason of that fact did greater injury than was the natural consequence
of operations upon the leased land, then for such excess injury defendant would
be liable to the plaintiff.** In affirming the damages award for the plaintiff,
the court held that it was correct to allow the jury to determine whether the
Fifer lands were being used as a base of operations for mining on other fields
not belonging to Fifer, and that the evidence tended to coincide with the jury’s
findings.***

The foregoing cases all stand for the proposition that a mineral owner
may only use the surface above his mineral tract to extract minerals that lie
within the subjacent mineral tract. If the owner wishes to use the surface to
extract minerals from adjacent lands, the mineral owner needs to obtain express
permission from the owner of the surface land. Therefore, the rules established
by these cases, if applied to horizontal drilling, would lead to the conclusion
that a natural gas producer cannot drill a horizontal well that crosses from the
subjacent mineral tract into an adjoining mineral tract without express
permission from the owner of the surface on which the well is to be drilled.

28 Id at107.

239 1d
240 1 d
241 Id
242 1 d
243 I d
2 Id at 108.
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C. Treatise Authority

An examination of relevant treatises on oil and gas law could be of
some benefit for the Court in deciding whether a gas producer may drill a
horizontal well from one mineral tract into a neighboring mineral tract. In Oil
and Gas Law, one of the most thorough general treatises in the field of mineral
rights, the scholars take up the question of whether the surface of a tract of land
may be used in connection with operations on other premises.’*’ Section 218.4
of the treatise states the following:

The usual express easements and implied surface easements of
a mineral owner or lessee are limited to such surface user (sic)
as is reasonably necessary for exploration, development and
production on the premises described in the deed or lease. Of
course the instrument may expressly grant easements in
connection with operations on other premises; such an express
provision is common in joint or community leases or
instruments which authorize pooling and unitization. 4bsent
such express provision, clearly the use of the surface by a
mineral owner or lessee in connection with operations on other
premises constitutes an excessive use of his surface
easements.**®

The language above illustrates that the authors take the position that
when a mineral holder does not have the express permission to use the surface
for mining operations on adjacent lands, using the surface in such a way is
wrongful. The treatise goes on to discuss the issue in terms of directional well
drilling:

Directional drilling techniques have so far advanced since the
second quarter of the century that by whipstocking wells and
directional surveying it is often possible to bottom wells at
predetermined locations. When for one reason or another, the
surface of a given tract (Blackacre) may not be utilized for a
well location, e.g., because the surface is a public way or
railroad right of way or the mineral deed or lease severing
exploration and development rights expressly denies the
mineral owner or lessee any surface easements, frequently it is
possible to locate a well on other nearby premises (Whiteacre)
and by directional drilling bottom the well under Blackacre.
Under these circumstances may the owner of the surface rights
in Whiteacre bar the use of the surface for a well location even

25| HowARD R. WILLIAMS & CHARLES J. MEYERS, OIL AND Gas Law § 218.4 (Patrick H.
Martin & Bruce M. Kramer eds., 1998) (“Conduct of Operator Injurious to Others”).

246 Id. at 211-12 (emphasis added) (citation omitted).
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though the owner of mineral rights in Whiteacre has authorized
such well location or himself seeks to make such well location
for the purpose of recovering minerals from adjoining premises
on which he holds a mineral lease or mineral interest? The
consensus is that such veto power exists, although there is little
case authority on the matter. The reason for the dearth of such
authority is that such veto power appears generally assumed
and hence operators who desire to engage in such activities
have sought to obtain from the surface owners an express
easement for such a well location.”’

The opinion from this treatise could easily be directed toward
horizontal wells in addition to the directional wells discussed because both
types of wells are capable of being started on the surface of one tract and
ending underneath the surface of another tract. The treatise author opined that
the surface owner does have veto power to prevent this use of his land.**®
Furthermore, the author believed that the reason for the lack of authority on the
issue is because typically, if a gas driller wishes to use the surface in such a
way, it will seek express permission from the surface owner in doing s0.>*

Other treatises concur with the opinion from Oil and Gas Law. Dean
Kuntz also commented on the rights of the mineral owner:

If the title to all minerals has been severed, the mineral owner
is entitled to the use of the surface for the purpose of extracting
minerals from such land. His right to use the surface for such
purpose is necessarily exclusive. Such mineral owner should
not have the right to use the surface for the other purposes,
such as the purpose of removing minerals from another tract of
land.

The treatises discussed in this section clearly support the notion that a
mineral owner who attempts to use the surface above his mineral tract in order
to extract minerals from mineral tracts that do not lie directly under the land is
exceeding his rights. When applied to horizontal drilling, these treatises would
support the argument that in order for a natural gas producer to drill a
horizontal well that crosses from the subjacent mineral tract into an adjoining
mineral tract, the producer needs to obtain express permission from the surface
owner.

27 Id (citation omitted).

248 Id
249 Id

250 1 EUGENE KUNTZ, A TREATISE ON THE LAW OF OIL AND Gas § 12.8, at 357 (1989) (citation
omitted).
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D. Summary

The authorities examined by this Note all point to the same conclusion:
mineral owners should not be permitted to use the surface above their mineral
tract to facilitate extracting minerals from a tract that is not directly below the
surface. The mineral owner does, by necessity, have the right to use the surface
directly above his minerals to extract those minerals; however, this right should
not be extended when the mineral owner attempts to use the surface in the
course of extracting minerals elsewhere. The case law in West Virginia, the
cases cited from out-of-state jurisdictions, and the learned treatises discussed
above all appear to agree on this rule.

Although most authorities on the topic discuss this rule in terms of the
coal mining industry, this principle can and should be carried over to the
natural gas industry and the practice of horizontal drilling. Accordingly, it
seems clear that a natural gas producer who wishes to drill a horizontal well
that begins on one mineral tract and ends on an adjoining mineral tract should
be required to obtain permission from the surface owner before drilling.

V. CONCLUSION

With the recent boom in natural gas drilling in West Virginia and the
surrounding region, it is crucial that the Court provide both gas producers and
property owners with concrete answers regarding the legality of horizontal
drilling. The development of the Marcellus Shale has made the need for clear
rules on horizontal drilling all the more important because the technique has
become vital to extracting gas from the unforgiving rock formation in a cost-
effective manner.

This Note has explored two important legal questions. First, the Note
examined whether mineral leases which predate the common practice of
horizontal drilling allow a lease holder to drill a horizontal well. Early West
Virginia case law related to the question has held that a mineral extraction
technique that was not contemplated by the parties at the time of the execution
of a mineral lease should not be permitted. However, later West Virginia cases
have appeared to stand for the proposition that as long as a new mineral
extraction technique does not create a burden on the surface of the property so
extensive that it could not have been contemplated when the lease was
executed, the technique should be permitted. After considering the burdens
imposed by horizontal drilling techniques when compared to traditional vertical
drilling, the Court should allow horizontal drilling to take place because it does
not create an unreasonable burden on the surface.

Second, this Note examined whether a mineral owner should be able to
use the surface above his mineral tract to drill a horizontal well that crosses
from the subjacent mineral tract into a neighboring mineral tract. While West
Virginia case law does not provide an entirely clear answer to this question,
several cases on coal mining appear to hold that a mineral producer should not
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be permitted to use the surface above one mineral tract to extract minerals from
a neighboring mineral tract. Furthermore, cases from other jurisdictions and
relevant treatises on the topic support this position even more clearly.
Therefore, a mineral producer who wishes to drill a horizontal well that begins
in a subjacent mineral tract and proceeds into a neighboring mineral tract
should be required to obtain permission from the surface owner before
proceeding.
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