WestVirginiaUniversity
THE RESEARCH REPOSITORY @ WVU

Volume 113 | Issue 2 Article 9

January 2011

Silencing the Public's Voice: The Adverse Effects of Mountain
Communities for Responsible Energy v. Public Service
Commission of West Virginia

Michelle Green
West Virginia University College of Law

Follow this and additional works at: https://researchrepository.wvu.edu/wvlr

6‘ Part of the Cultural Heritage Law Commons, and the Environmental Law Commons

Recommended Citation

Michelle Green, Silencing the Public's Voice: The Adverse Effects of Mountain Communities for
Responsible Energy v. Public Service Commission of West Virginia, 113 W. Va. L. Rev. (2011).
Available at: https://researchrepository.wvu.edu/wvlr/vol113/iss2/9

This Student Work is brought to you for free and open access by the WVU College of Law at The Research
Repository @ WVU. It has been accepted for inclusion in West Virginia Law Review by an authorized editor of The
Research Repository @ WVU. For more information, please contact ian.harmon@mail.wvu.edu.


https://researchrepository.wvu.edu/
https://researchrepository.wvu.edu/
https://researchrepository.wvu.edu/wvlr/vol113
https://researchrepository.wvu.edu/wvlr/vol113/iss2
https://researchrepository.wvu.edu/wvlr/vol113/iss2/9
https://researchrepository.wvu.edu/wvlr?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol113%2Fiss2%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1384?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol113%2Fiss2%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/599?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol113%2Fiss2%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
https://researchrepository.wvu.edu/wvlr/vol113/iss2/9?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol113%2Fiss2%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:ian.harmon@mail.wvu.edu

Green: Silencing the Public's Voice: The Adverse Effects of Mountain Com

SILENCING THE PUBLIC’S VOICE: THE ADVERSE
EFFECTS OF MOUNTAIN COMMUNITIES FOR
RESPONSIBLE ENERGY V. PUBLIC SERVICE
COMMISSION OF WEST VIRGINIA

. INTRODUCTION .....ccotiieeerreeniiiieeeieeieeeeesreerereetennsinnnnnriaaresasssosssssisasasasanas 556
II. BACKGROUND.......ccveeiereeeeeeerienereaeteeeretestes e seaeseesseseessessssssssarsensessasnns 557
A Overview of Wind Power in West Virginia................cccoeu.... 558

B. Overview of Beech Ridge Wind Power Project ...................... 560

II1. ANALYSIS ..oiiieieeieeerereterererenrerienenanrennssaessssssesssssssssasasssessmmesmmmmrerssisies 562
A. The Orders Were in Error Because the Commission Failed to

Meet its Statutory Requirements................cccovceeeenerinunenennnn. 564

i. The Commission’s Duties and Powers Require the

Commission to Protect the Public Interest ........c..ccccovvenrennnn. 564

ii. The Siting Certificate Application Must be

COMPIELE ..ottt 565

iii. The Commission Must Review a Complete Application

to Meet its Statutory Requirements ........c.c.ccoceevevinrineniennene. 568

v, Beech Ridge’s Application was not Complete Because

it did not Provide all the Required Cuitural and Historical

INFOrmMAation ....c..eevveeeiieiierieeecte et e 569

B. The Orders Were in Error Because the Commission is Required

to Review Significant Cultural and Historical Information, not

Merely Defer to the SHPO ...............coovivimnnnnniiiennenne 572

C. The Orders Were in Error Because Policy Concerns Dictate

that the Commission Should not Defer to the SHPO Until it has
First Reviewed all the Required Historical and Cultural

IRfOFMALION ...ttt 574

1. The SHPO Requirements are not a Sufficient
Replacement for Commission Review Because They do not
Provide for Public Comment...........ccccoecverveemruniiiniineniainnnnns 574

ii. Public Involvement is Important Because Impacts by

Wind Projects are not Well Documented ...........cccounveeeennnee. 577

iii. The Public has an Interest in Adverse Effects Identified

by the SHPO .....covoeiiirciieienierecieieecc e 5717

iv. The Commission Needs to Allow Public Comment for

Areas of Public INtErest ........coouveieereeevineneniiicnincrcecienen 578

1v. ADVERSE IMPACTS ON THE FUTURE........cooirteieerreecreirecreseesee e 579
A. The Orders Promote Failure by the Commission to Fulfill all
StAtULOFY DUBIES ........c.cceveeeiniiiiiiiiniiiceese e 579

B. The Orders Permit Siting Certificate Applicants to Submit
Incomplete Applications ...............c.oouuevvieveerinenrecenncenencnn. 579

Disseminated by The Research Repository @ WVU, 2011



West Virginia Law Review, Vol. 113, Iss. 2 [2011], Art. 9

556 WEST VIRGINIA LAW REVIEW [Vol. 113

C. The Orders Create a Self-Fulfilling Prophecy at the SHPO in
Cases  Involving  Conditional  Granting of  Siting

CEFLIfICALES ......coeoeevveeieeeeeereeeieee et e st e st sse s 580
D. The Orders Significantly Limit the Public’s Voice in Matters of
PUDLIC IRIEYESTE ... 580
V. POSSIBLE SOLUTIONS TO THE ADVERSE IMPACTS .....cccovvvveeirenreeennen. 581
VI. CONCLUSION .....ecvciiiietettntnniiesaeeiseessneessesseessesessesasesssesssesssssessassssens 582

I. INTRODUCTION

Wind power can be a controversial topic. Environmentalists might sup-
port a wind power project because it is a source of alternative energy. Lan-
downers might be concerned about the presence of a nearby wind power project
affecting the value of their property or the quality of life at their homes. Mem-
bers of the local community might have concermns about the wind power
project’s impact on the community as a whole, including areas of cultural or
historical significance to the local community. The Beech Ridge Energy, LLC
(“Beech Ridge”) wind power project in Greenbrier County, West Virginia, em-
bodies many of these controversial concerns.

On August 28, 2006, the West Virginia Public Service Commission
(“Commission”) issued an order conditionally approving the construction of the
Beech Ridge wind power project in Greenbrier County, West Virginia.! The
West Virginia Supreme Court of Appeals (“West Virginia Supreme Court™)
upheld that order in June 2008.> Unfortunately, these orders silenced the public
voice in this case by removing any opportunity to meaningfully participate in
the discussion of the impact of the wind power project on the local community.
Furthermore, these decisions will lead to adverse impacts on the public’s ability
to have its voice heard in similar matters before the Commission in the future.
Moreover, as discussed in more detail in Section I1.B of this Note, these orders
were in error because the Commission has abrogated its statutory mandates to
review a complete project application and to protect the public interest.” In the
governing statutory language, there is no discretionary power granted to the
Commission regarding the minimum contents of an application for construction
of a wind project.* The language plainly states that an application shall include
certain items that must be reviewed by the Commission.” If the Commission

! See Beech Ridge Energy, No. 05-1590-E-CS, 2006 W. Va. P.S.C. LEXIS 2624 (W. Va.
P.S.C., Aug. 28, 2006) (conditionally granting siting certificate to Beech Ridge Energy, LLC).

2 Mountain Cmtys. for Responsible Energy v. Pub. Serv. Comm’n, 665 S.E.2d 315 (W. Va.

2008).

} See infra Part 111 for more details on this argument.
‘o

S
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fails to review a complete application, then it fails to fulfill the duties the West
Virginia Legislature envisioned for the Commission. If the Commission is no
longer required to meet its statutory requirements on this issue, then the Com-
mission may no longer have to meet other statutory requirements.

In addition, by failing to review all the information that the West Vir-
ginia Legislature determined is necessary to make an informed decision that
protects the public interest, the Commission has severely limited the public’s
ability to have its voice heard regarding possible impacts to areas of cultural and
historical significance potentially impacted by proposed energy projects. More-
over, this injury to the public interest was not corrected when the Commission
stated in its conditional order that it would defer to the State Historic Preserva-
tion Office (“SHPO”) on cultural and historical information contained in the
project application. Even though the SHPO presumably has more expertise than
the Commission on matters of cultural and historical relevance, it does not have
the same statutory mandate to protect the public interest. Interested persons
were not able to provide public comment regarding various cultural and histori-
cal data: (1) the SHPO’s review of the affected areas, (2) the SHPO’s identifica-
tion of adverse effects to those areas, and (3) Beech Ridge’s and the SHPO’s
proposed mitigation efforts to the identified adverse impacts. Because interest-
ed persons from the community were not given an opportunity for participation
in the SHPO review process, the Commission’s reliance on the SHPO was not
sufficient protection of public interests—a duty that the Commission must per-
form.® Because the SHPO is not under the same obligation to preserve the pub-
lic interest, this failure does not reflect upon the SHPO’s work. The failure be-
longs to the Commission, as well as the West Virginia Supreme Court when it
affirmed the Commission’s decision.

This Note will explore the impact that the Commission’s decision and
the West Virginia Supreme Court’s order make on the public’s ability to address
areas of cultural and historical significance in connection with future wind pow-
er projects. Part II of this Note will introduce the background law relevant to
the project, as well as the Beech Ridge wind project itself. Then, Part III of this
Note will examine the errors with the orders. Finally, Part IV will discuss the
adverse impacts that the orders will have on future proceedings.

II. BACKGROUND

It is first necessary to explore the legal and factual background of the
wind project before discussing the issues in connection with the Orders.

6 W. Va. CODE § 24-1-1(a)(1) (2009). See also City of S. Charleston v. Pub. Serv. Comm’n,

514 S.E.2d 622, 622 (W. Va. 1999); Boggs v. Pub. Serv. Comm’n, 174 S.E.2d 331, 331 (W. Va.
1970).
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A. Overview of Wind Power in West Virginia

Wind power has become a prominent source of renewable energy in re-
cent years. Because wind generatlon facilities are usually controlled by state
agencies, there are various ways in which such facilities might be regulated 7 In
West Virginia, the Commission serves as the regulating agency.® After an ap-
plicant identifies a potential s1te location for a wind facility and completes any
loglstlcal pre- -application work,'? the applicant must file a siting certificate ap-
plication'' with the Commission for approval of the project before construction
on the project can begin.'?

The Commission was established by the West Virginia Legislature in
1913."% The West Virginia Legislature charged the Commission “with the re-
sponsibility for appraising and balancing the interests of current and future utili-
ty service customers, the general interests of the state’s economyf(,] and the in-
terests of the utilities subject to its jurisdiction in its deliberations and deci-
sions.”* The West Virginia Legislature expressly granted jurisdiction to the
Cormn1ss1on over “public utilities in [the] state[,] 1nc1ud[1ng] any ut111ty engaged

. generation and transmission of electrical energy . for service to the pub-
hc whether directly or through a distributing utility.”"

On its website, the Commission states that its mission is to “support and
promote a utility regulatory . . . environment that balances the interests of all
parties and pursues excellence through quality.”'® In addition, the Commis-
sion’s Vision Statement identifies goals that reflect an intent to balance the in-

’ See NATIONAL WIND COORDINATING COMMITTEE, STATE SITING AND PERMITTING OF WIND

ENERGY FACILITIES (APR. 2006), available at
http://www.nationalwind.org/assets/publications/Siting_Factsheets.pdf (identifying five ways in
which states oversee wind power generation facilities).

8 See W.VA.CODER. § 150-30-1 (2005).

s The word “site” is defined in Black’s Law Dictionary as a “place or location[,] especially[] a

piece of property set aside for a specific use.” BLACK’S LAW DICTIONARY 1154 (Abridged 8th ed.
2005).

10 Qee the list of various activities in NWCC SITING SUBCOMMITTEE, NATIONAL WIND

COORDINATING COMMITTEE, PERMITTING OF WIND ENERGY FACILITIES: A HANDBOOK 10 (2002),

available at http://www.nationalwind.org/assets/publications/permitting2002.pdf.

" A siting certificate is defined in the West Virginia Code of State Rules as a “certificate

issued by the [Commission] authorizing the construction and/or operation of an electric generating
facility . ...” W. VA. CoDE R. § 150-30-1.5(b) (2005).

12 See W. VA. CODE R. § 150-30-2.2 (2005) for more details on the required contents of the
application.

3 See PUBLIC SERVICE COMMISSION, COMMISSION HIsTORY (last visited Oct. 26, 2010),
http://www.psc.state.wv.us/hist.htm.

" W.Va.CoDE § 24-1-1(b) (1986).
B Id §24-2-1(a) (1986).

16 PUBLIC SERVICE COMMISSION, MISSION STATEMENT OF THE PUBLIC SERVICE COMMISSION
(last visited Oct. 26, 2010), http://www.psc.state.wv.us/missionstatement.htm.
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terests of the parties while striving to “improve[] . . . the standard of living and
quality of life for the people of West Virginia.”'” In a document submitted to
the Joint Committee on Government and Finance, the Commission has stated
that the “purpose of the Siting Rules is to collect information about a project for
the public and for the Commission to review that information.”'® This statement
reiterates the Commission’s requirement to protect the public interest under
West Virginia Code section 24-1-1. Therefore, when ruling on a proposed
wind-powered electric generation facility, the Commission must try to balance
all the parties’ interests while protecting the public interest.

In addition to state regulation, the Federal Government is sometimes in-
volved in the permitting process for transmission line siting.'” The Federal
Energy Regulatory Commission (FERC) is the government agency that oversees
federal regulation of energy projects.”’ However, FERC’s permit process for
transmission line siting is for “[o]nly electric transmission facilities proposed to
be located in National Interest Electric Transmission Corridors . . . .”*' Even
where a project does fall under FERC’s jurisdiction, the state still has primary
authority over the siting certificate permitting process.” Because the wind-
powered generation facility discussed in this Note was not reviewed by FERC,
the federal regulation of transmission line siting will not be reviewed in further
detail—the brief overview provided thus far is sufficient for purposes of this
Note.

o

18 PUBLIC SERVICE COMMISSION OF WEST VIRGINIA, 2008 MANAGEMENT SUMMARY REPORT 30
(2009), available at http://www.psc.state.wv.us/Mgmt_Sum/MSR2008_Report.pdf.

9 See FEDERAL ENERGY REGULATORY COMMISSION, TRANSMISSION LINE SITING,
http://www ferc.gov/industries/electric/indus-act/siting.asp (last visited Oct. 26, 2010).

2 Qee The Federal Power Act, 16 U.S.C. § 792 (1930), which establishes the Federal Power
Commission, the precursor to the Federal Energy Regulatory Commission.

2 FEDERAL ENERGY REGULATORY COMMISSION, A GUIDE TO THE FERC ELECTRIC
TRANSMISSION FACILITIES PERMIT PROCESS, available at hitp://www.ferc.gov/for-citizens/citizen-
guides/electric/guide-transmission-8-08.pdf. For more information on National Interest Electric
Transmission Corridors, see the National Corridor Designation webpage hosted by the Depart-
ment of Energy, which is available at http://nietc.anl.gov/nationalcorridor/index.cfm (last visited
Qct. 26, 2010). The wind-generating facility project discussed in this Note does not fall under a
National Interest Electric Transmission Corridor.

2 If the project is located within one of the National Interest Electric Transmission Corridors

designated by the Department of Energy, an applicant can initiate a siting certificate application
with FERC only after trying to obtain state approval for more than one year. FEDERAL ENERGY
REGULATORY COMMISSION, A GUIDE TO THE FERC ELECTRIC TRANSMISSION FACILITIES PERMIT
PROCESS, 6, available at hup:/iwww ferc.gov/for-citizens/citizen-guides/electric/guide-
transmission-8-08.pdf. Moreover, FERC states that, where a permit is subject to both state and
federal regulation, “[t]he State and its record of proceedings play a considerable role in FERC’s
deliberations. States have the primary role in siting transmission facilities. FERC’s role is clearly
secondary—that of a backstop—to state permitting.” Id. at 4.
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ginia State Register of Historic Places for use as a planning tool
for state and local government; to cooperate with state and fed-
eral agencies in archaeological work; . . . and to perform any
other duties as may be assigned to the section by the [Division
of Culture and History Clommissioner.' 2

Unfortunately, these duties do not require the allowance of public in-
volvement, and interested parties in the Commission siting certificate proceed-
ings were not afforded an opportunity to address any concerns that they had in
front of the SHPO.'® A full impact assessment is not possible where all of the
interested parties are not given equal opportunity to comment. The Committee
on Environmental Impacts of Wind-Energy Projects has stated that important
aspects of a thorough impact assessment include examination of benefits, nega-
tive impacts, and different values and levels of sensitivity of various individu-
als.'" The only way to acquire all of this information is to provide an opportu-
nity for public comment. In addition, commentators have stated that “despite
the tremendous importance of a wind-energy project’s aesthetic impacts, espe-
cially on nearby residents, this issue is too often inadequately addressed.”'®
This becomes a major concern where certain individuals are not provided the
opportunity to comment in front of the agency completing the impact assess-
ment.

Furthermore, the SHPO’s website states the Review and Compliance
program cannot stop project development.' ' Therefore, even if adverse impacts
are identified by the SHPO, the SHPO does not view itself as having the ability
to stop the development of a project. This is an important factor that the Com-
mission and the West Virginia Supreme Court should have considered in their
orders. The wording in the Memorandum of Agreement (“MOA”) reached be-
tween the SHPO and Beech Ridge also reflects the SHPO’s belief that it has
little power to limit the construction of the project. For example, the MOA
stated that Beech Ridge had “afforded [the SHPO] an opportunity to comment
on the Project and its effects on historic properties” and that Beech Ridge had
fulfilled its obligation under the pre-construction conditions to “coordinat[e]
with” the SHPO.""” The use of the words “afforded” and “coordinate” implies a

2 W.Va. CoDE § 29-1-8 (2009) (citation omitted).

Transcript of October 16, 2008, Compliance Hearing at 33, Beech Ridge Energy, L.L.C,,
No. 05-1590-E-CS (2008). A complaining party stated that “we don’t have an opportunity to
litigate this before the SHPO. To my knowledge, they don't have any administrative proceedings,
no hearings. So this is the tribunal before which we have to litigate this.” Id.

114 COMMITTEE ON ENVIRONMENTAL IMPACTS OF WIND-ENERGY PROJECTS, supra note 102, at
140.

5 Id at 144.
116

113

West Virginia Review and Compliance Program, WEST VIRGINIA DIVISION OF CULTURE
AND HISTORY, http://www . wvculture.org/shpo/review.html (last visited Oct. 21, 2010).

7 See Beech Ridge’s Aug. 6, 2008, Compliance Filing, Tab 20 at 6,No. 05-1590-E-CS (2008).
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relationship between entities of equal status; this language does not demonstrate
an authoritative role by the SHPO in the review process.

The Committee on Environmental Impacts of Wind-Energy Projects has
stated that “[i]n analyzing impacts on historic, sacred, and archeological sites,
the primary concern is that no permanent harm should be done that would affect
the integrity of the site.”''® If the SHPO does not view itself as having authority
to stop a development project, then the risk for permanent harm increases signif-
icantly. As such, the application review process for the Commission, set in
place by the West Virginia Legislature under the Code of State Rules, is not
something that the Commission can hand off to the SHPO and still maintain its
duty to preserve public interest.

ii. Public Involvement is Important Because Impacts by Wind
Projects are not Well Documented

Because “[m]ost states are only now beginning to develop methods for
reviewing onsite and offsite impacts of wind-energy facilities on historic
sites,”''? it can be difficult for the SHPO to identify adverse effects of a wind
project. Noise is a common concern in communities where wind turbines are
placed.”® The noise that wind turbines produce is usually “foreign to the rural
settings where wind turbines are most often used.”'?' This can have an adverse
impact on areas of cultural or historical significance.'” Unfortunately, the im-
pacts that a wind project might have on the experience of an individual at a his-
toric site “from either seeing or hearing a wind-energy project nearby are not . . .
well documented.”'”® Because the impacts can be difficult to assess, there is an
increased need for public comment. Unfortunately, the SHPO review process
did not provide an opportunity for public comment.'**

iii. The Public has an Interest in Adverse Effects Identified by the
SHPO

Even though it can be difficult to identify all of the adverse impacts of a
wind project, in its review, the SHPO was able to identify twenty-one culturally
or historically significant areas that would be adversely impacted by the Beech

118
155.
" 1d at156.

120 pAUL GiPE, WIND POWER: RENEWABLE ENERGY FOR HOME, FARM, AND BUSINESS 285 (2004).
121 Id

2

13 COMMITTEE ON ENVIRONMENTAL IMPACTS OF WIND-ENERGY PROJECTS, supra note 102, at
155.
124

COMMITTEE ON ENVIRONMENTAL IMPACTS OF WIND-ENERGY PROJECTS, supra note 102, at

See Transcript of October 16, 2008, Compliance Hearing at 33, Beech Ridge, No. 05-1590-
E-CS (2008).
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Ridge project. However, even after identifying adverse impacts, it can be diffi-
cult for the SHPO to determine how to adequately mitigate the damage caused
by wind projects. In this case, the SHPO entered into a MOA with Beech Ridge
which stipulated that Beech Ridge must provide $10,000 for historical preserva-
tion in the affected area.'” Unfortunately, the public was not provided an op-
portunity to participate in any conversations regarding mitigation efforts.'”®

Interested persons were not able to provide public comment regarding
various cultural and historical data, including the following: (1) the SHPO’s
review of the affected areas, (2) the SHPO’s identification of adverse effects to
those areas, and (3) Beech Ridge’s and the SHPO’s proposed mitigation efforts
to the identified adverse impacts. Because interested persons were not given an
opportunity for participation in the SHPO review process, the Commission’s
reliance on the SHPO was not sufficient protection of public interests—a duty
that the Commission must perform.'”’ Because the SHPO is not under the same
obligation to preserve the public interest, this failure does not reflect upon the
SHPO’s work. The failure belongs to the Commission, as well as the West Vir-
ginia Supreme Court when it affirmed the Commission’s decision to allow a less
than thorough review of the cultural and historical information by the Commis-
sion before passing the decision off to the SHPO.

1v. The Commission Needs to Allow Public Comment for Areas of
Public Interest

The National Historic Preservation Act (NHPA) is the major piece of
legislation that directs the SHPO’s activities.'?® It directs that “the historical and
cultural foundations of the Nation should be preserved as a living part of our
community life and development in order to give a sense of orientation to the
American people.”'® Tt further states that “the preservation of this irreplaceable
heritage is in the public interest so that its vital legacy of cultural, educational,
aesthetic, inspirational, economic, and energy benefits will be maintained and
enriched for future generations of Americans.”"** The federal determination that

125 See Beech Ridge Energy, L.L.C.’s Aug. 6, 2008, Compliance Filing, Tab 20 at 6, No. 05-

1590-E-CS (2008).

126 Ag reflected in a cartoon available online, at least some members of the public do not feel

that this mitigation is sufficient. See ALLEGHENY TREASURES,
http://alleghenytreasures.wordpress.com/2009/11/12/wv-state-historic-preservation-officer-thinks-
adverse-effects-of-wind-turbines-on-historic-sites-worth-around-17-39turbineyear-wait-you-cant-
be-serious/ (last visited Nov. 18, 2010).

127 W. VA. CODE § 24-1-1 (2008). See also City of S. Charleston v. Pub. Serv. Comm'n, 514
S.E.2d 622, 622 (W. Va. 1999); Boggs v. Pub. Serv. Comm’n, 174 S.E.2d 331, 331 (W. Va.
1970).

18 See 16 U.S.C. § 470 (2006).
12 1d. § 470(b)(2) (2006).
B0 1d. § 470(b)(4) (2006).
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preservation of areas of cultural or historical significance is in the public interest
means that it is a factor that must be fully addressed by the Commission when
considering the public interest. It is not sufficient for the Commission to shift
this responsibility to the SHPO because the SHPO is not required to preserve the
public interest and is required to perform its review under NHPA’s mandates
only in limited circumstances. Therefore, the Commission must fulfill a tho-
rough review of a complete application—with all relevant cultural and historical
information—before it can defer to another agency’s decision on the matter. As
such, the Court was in error to determine that the Commission fulfilled its statu-
tory requirements in connection to its review of cultural and historical informa-
tion by merely deferring to the SHPO’s review.

IV. ADVERSE IMPACTS ON THE FUTURE

In addition to being in error and harming the litigants in a specific case,
the orders create adverse effects on future proceedings. These adverse effects
may lead to irreparable harm to areas of cultural and historical significance.

A. The Orders Promote Failure by the Commission to Fulfill all Statutory
Duties

The West Virginia Supreme Court’s decision supports the Commis-
sion’s practice to conditionally grant siting certificates. Therefore, the Commis-
sion is not encouraged to review all relevant (and statutorily required) informa-
tion in current and future siting certificate applications when assessing impact
and balancing public and private interests. The interpretation of the word
“shall” as having a discretionary, non-obligatory meaning for the Commission’s
duties can lead to similar interpretations in other sections of the West Virginia
Code.

B. The Orders Permit Siting Certificate Applicants to Submit Incomplete
Applications

Parties in the case expressed concern over the Commission’s reliance on
maps that do not accurately reflect the area.””' The Commission’s decision, as
well as the West Virginia Supreme Court’s order upholding that decision, essen-
tially states that an applicant need only include a majority of the cultural and
historical items in its map(s).132 An applicant, therefore, can ignore important

Bl See Brief for Appellant at 11-13, Eisenbeiss v. Pub. Serv. Comm’n. of W. Va,, 665 S.E.2d
315 (W. Va. May 21, 2007) No. 33376, 2007 WL 4642165 at *11-13; Brief for Appellant at 13,
Mountain Cmtys. for Responsible Energy v. Pub. Serv. Comm’n of W. Va., 665 S.E.2d 315 (W.
Va. May 23, 2007) (No. 33375), 2007 WL 4642159 at *13.

132 Beech Ridge Energy, L.L.C., No. 05-1590-E-CS (reopened), 2007 WL 4944729, at *26 (W.
Va. P.S.C. Jan. 11, 2007).
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historical or cultural items if the utility need only include the majority of the
relevant items or areas in its application. Over time, utilities might learn to se-
lectively remove the most important items or areas from its application so as to
decrease public opposition to those things.

C. The Orders Create a Self-Fulfilling Prophecy at the SHPQ in Cases
Involving Conditional Granting of Siting Certificates

The Commission’s conditional granting of a siting certificate might ap-
ply pressure to the SHPO to approve something it would not otherwise approve.
The SHPO does not anticipate using its review process as a way to stop devel-
opment; therefore, by conditioning approval of the siting certificate upon the
subsequent approval of the SHPO, the Commission creates an environment in
which its approval will be mimicked in the SHPO review process—a type of
self-fulfilling prophecy.’*®> If the SHPO does not anticipate stopping develop-
ment, then it will likely feel forced to merely mitigate any adverse effects which
the Commission might not have approved if it had reviewed all of the required
information.** Mitigation efforts are not always sufficient to prevent irrepara-
ble harm to the items or areas of historical or cultural significance. Where this
conditional approval process leads to irreparable harm to areas of historical or
cultural significance, the SHPO is placed in the awkward position of being
forced to attempt a superficial mitigation effort.

D. The Orders Significantly Limit the Public’s Voice in Matters of Public
Interest

The National Wind Coordinating Committee identifies significant pub-
lic involvement, particularly in the early stages of the permitting process, as an
important step in establishing a successful permitting process.'”> However, after

3 West Virginia Review and Compliance Program, WEST VIRGINIA DIVISION OF CULTURE

AND HISTORY, http://www.wvculture.org/shpo/review.html (last visited Oct. 25, 2010) (stating
that the SHPO does not have power to stop project development).

134 See Beech Ridge Energy, L.L.C.’s Aug. 6, 2008, Compliance Filing, Tab 20 at 6, No. 05-
1590-E-CS (2008). Furthermore, the Commission has stated that is does not have the power to
“go behind the SHPO decision.” See Beech Ridge Energy, Order Authorizing Construction, No.
05-1590-E-CS, 2007 WL 4944729, at *24 (W. Va. P.S.C. Feb. 13, 2009).

135 See NATIONAL WIND COORDINATING COMMITTEE, PERMITTING OF WIND ENERGY FACILITIES
15 (d ed. 2002), available at
http://www.nationalwind.org/assets/publications/permitting2002.pdf.

A key feature of a successful permitting process is providing opportunities for
early, significant, and meaningful public involvement. The public has a right
to have its interests considered in permitting decisions, and without early and
meaningful public involvement there is a much greater likelihood of subse-
quent opposition and costly and time-consuming administrative reviews and
judicial appeals.

Id.
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the Commission’s decisions and the West Virginia Supreme Court’s order, the
public will have no or minimal input in matters of public interest concerning
historical or cultural items or areas.

The SHPO review process does not provide for public comment in all
cases. Therefore, there is not much opportunity for the public to be able to ex-
press any concemns that it might have regarding areas or items of historical or
cultural significance. Moreover, even if the SHPO were to begin permitting
public comment in cases of siting certificates, it would not be a meaningful op-
portunity to participate in the review process because the SHPO selects mitiga-
tion steps that do not stop development. Because the outcome of the permit
process is pre-determined, public feedback would not influence the SHPO’s
final determination regarding generation facilities.

In addition to having no involvement during the SHPO process, the
public does not have any meaningful opportunity to participate in the Commis-
sion’s review of the cultural and historical information in a utility’s siting certif-
icate application. When the compliance hearing for Beech Ridge’s pre-
construction conditions took place by the Commission, the Commission did not
examine the content of Beech Ridge’s SHPO compliance. The Commission
stated that it merely looked to see if an item representing the corresponding pre-
construction condition was present in its compliance filing. This is not the same
as verifying the level of compliance. Moreover, parties in the case were not
provided an opportunity to question the content of Beech Ridge’s SHPO com-
pliance. Where there is no opportunity to appeal with the SHPO, or with the
Commission, public comment opportunity and involvement is greatly reduced.

V. POSSIBLE SOLUTIONS TO THE ADVERSE IMPACTS

Regardless of whether the decisions were in error, the Commission’s
and the West Virginia Supreme Court’s rulings are now valid precedent in West
Virginia. With that in mind, it is now necessary to explore how to prevent or
deal with the adverse effects that are a result of these orders. Unfortunately,
these proposed solutions would increase the SHPO’s duties and likely require
additional state funding.

One possible approach is the creation of zoning districts pre-approved
for wind-energy projects.'*® Under this type of approach, districts in the state
with minimal areas or items of cultural or historical significance would need to
be identified and compiled into a list of districts pre-approved for wind projects
by the SHPO. In addition, areas with historically significant items could be
placed on a list as requiring more in-depth review. This approach would grant
more power to the SHPO to assess the possible impact of a wind-generating
facility before a siting certificate has been issued. By moving the SHPO’s par-
ticipation so that it precedes the issuance of a siting certificate, the SHPO will

B¢ Gee PATRICIA E. SALKIN, 4 AM. LAW OF ZONING § 37:9 (5th ed. 2010), for examples of a

similar approach in various municipalities.
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experience less pressure to approve development plans because it will first be
dealing with only the assessment of the cultural and historical items of interest
in a specific area. By having more information on a general assessment of the
cultural and historical items of interest in a specific area at the time of a siting
certificate application review, the Commission would be able to better estimate
the project’s impact on the public interest. Although this approach would not
provide any additional public comment period, it would at least place the Com-
mission on notice about possible public interest in a specific project. This in-
formation would assist the Commission in achieving its statutory mandate to
protect the public interest.

Another potential solution to the problem created under the current law
is to charge the SHPO with a required public comment period in all cases, not
simply those falling under the NHPA. Unfortunately, this places a significant
time and financial burden on the SHPO and may not be feasible under staffing
or monetary constraints. In addition to such practical limitations on the SHPO,
this process would also have a negative impact for the siting certificate appli-
cant: significant delays in acquiring all of the necessary permits, which could
affect the financial backing of the project.

VI. CONCLUSION

The West Virginia Legislature established the Commission to protect
the public interest in the state’s energy matters.””’ In addition to the clear, un-
ambiguous statutory language expressly stating this purpose, the West Virginia
Code and Code of State Rules include language which supports the determina-
tion that the West Virginia Legislature foresaw the Commission acting on behalf
of the public.”*®* Although section 24-2-11c of the West Virginia Code states
that the Commission should balance the interests of all the parties, this language
is intended merely as a check on the Commission’s primary purpose of preserv-
ing the public interest.”*’ Sometimes, what is best for the public is not what is
popular with the public. Therefore, by stating that the Commission must bal-
ance the interests, the West Virginia Legislature is reminding the Commission
to not merely do what the majority of the public comments request.

Instead, the Commission must look at the complete picture before mak-
ing its determination on a siting certificate. This, however, is not the same as
looking at the majority of the requirements in a siting certificate application.
The West Virginia Legislature clearly had minimal requirements for the con-

137 W. Va. CODE § 24-1-1 (2009). See also City of S. Charleston v. Pub. Serv. Comm’n, 514
S.E.2d 622, 622 (W. Va. 1999); Boggs v. Pub. Serv. Comm’n, 174 S.E.2d 331, 331 (W. Va.
1970).

138 See W. VA. CODE R. § 150-30-1 (2005).
139 W. Va. CODE § 24-2-11¢(c) (2009).
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tents of a siting certificate.'*® And, so long as none of the requirements are in-
applicable to the particular siting certificate being reviewed by the Commission,
all of those minimal requirements must be included in the siting certificate ap-
plication to be considered complete. The Commission must review a complete
application before it can adequately assess and balance the parties’ interest, let
alone protect the public interest.

Unfortunately, the orders at issue in this Note failed to promote the
Commission’s main purpose—to protect the public interest.""" If the Commis-
sion does not review a complete application prior to deferring to another agency,
then the Commission has failed to examine all of the relevant data that the West
Virginia Legislature has deemed important in balancing the interests of the par-
ties.'*? In addition, the conditional granting of a permit subject to approval of
related permits by a different agency does not allow the Commission to meet its
requirement to protect the public interest under section 24-1-1 of the West Vir-
ginia Code where the other agencies do not provide for public comment on areas
of public interest."*® Furthermore, the orders create adverse effects that may
lead to irreparable harm to areas of cultural and historical significance.'* In
order to address the problems created by the precedent of allowing the Commis-
sion to conditionally grant a siting certificate application based on merely the
majority of the cultural and historical information required in the application,
the legislature will have to enact new procedures that will provide for public
comment, which will likely create more delays as opposed to expediting the
siting certificate process.

Michelle Green”

10 W._Va. CoDE § 24-1-1 (2009). See also City of S. Charleston v. Pub. Serv. Comm’n, 514
S.E.2d 622, 622 (W. Va. 1999); Boggs v. Pub. Serv. Comm’n, 174 S.E.2d 331, 331 (W. Va.
1970).

141 See Beech Ridge Energy, L.L.C., Order Conditionally Granting Siting Certificate to Beech
Ridge Energy, No. 05-1590-E-CS (W. Va. P.S.C. Aug. 28, 2006). See also Beech Ridge Energy,
L.L.C., No. 05-1590-E-CS (reopened), 2007 WL 4944729 (W. Va. P.S.C. Jan. 11, 2007).

142 W.VA. CODE § 24-2-11c(c) (2009).

143 See supra Part 1V.

14 See supra Part IV,
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