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animal exploitation continues despite persuasive arguments that they deserve
better treatment. And like abolitionists of slavery times, some animal supporters
are willing to violate property laws to liberate exploited animals.

Viewing blacks as different and inferior rationalized subordination.”’
Like black slavery, the assignment of property status to animals serves human
interests that are furthered by exploitation, and this makes it difficult to get a
legislative or judicial response that categorically rejects the property classifica-
tion.”® Gaining consensus that many animals have the core attributes of person-
hood has proved evasive.” And even if it could be proved that some animals
have essentially the same capacities as humans, it does not mean that humans
will not subordinate their interests. Animal rights advocates must contend with
the reality that humans cling to hierarchical structures that benefit them even if
this means being cruel to animals,* or to other humans.*'

But even on the property classification issue some progress has been
made. There have been gradual shifts in the way the law classifies some ani-
mals. City ordinances have been passed to remove the designation of humans as
owners of pets.*” By designating owners as guardians, the status of animals is

77 Even at the turn of the twenticth century, basic reference materials such as the Encyclopedia

Britannica taught that blacks were not fully human. See Roy L. Brooks, Race as an Underinclu-
sive and Overinclusive Concept, | AFR.-AM. L. & POL’Y REP. 9, 18 (1994).

78 See, e.g., Michael P. Mills, Slave Law in Mississippi: From 1817—1881: Constitutions,
Codes and Cases, 71 Miss. L.J. 153, 167 (2001) (noting that Mississippi law prohibited cruel
treatment of slaves yet permitted owners wide discretion to be cruel to perfect their authority and

domination in order to perpetuate slavery).

7 The “perfectionist theory of justice” advocated by philosophers such as Aristotle and

Nietzsche, which may serve as a foundation for slavery by assigning status based on the extent an
individual possessed certain virtues, has little it any currency today. See REGAN, supra note 1, at
234-35 (“Though consensus is a rare thing in the cloakrooms of philosophy. few. if any, philoso-

phers today would defend a perfectionist theory of justice . .. .”).

80 See Rebecca Dresser, Research on Animals: Values, Politics, and Regulatory Reform, 58 S.

CAL. L. REv. 1147, 1177 (1985) (noting that adoption of restrictions on animal research proposed
by theorists is improbable given the high value society places on the benefits of animal experi-
mentation).

81 See Derrick Bell, Racism is Here to Stay: Now What?, 35 How. L.J. 79, 89 (1991) (Bell
states that:

Civil rights advocates and organizations must face the unavoidable truth that
this nation's social stability is built on a belief in and a determination to main-
tain white dominance, that racism is the manifestation of this deeply en-
trenched determination, and that even a total reform of our economy would
not erase and might intensify the need of whites to measure their self worth by
maintaining blacks in a subordinate status.

Id.);, see also Trina Grillo & Stephanie M. Wildman, Obscuring the Importance of Race: The
Implication of Making Comparisons Between Racism and Sexism (or Other-Isms), 1991 DUKE L.
1.397, 399 (1991) (white supremacy is “American social reality”).

82 See Joseph Giordano, West Hollywood’s ‘Owners’ Now Pets’ Legal ‘Guardians,” L.A.
DaiLy NEws, Feb. 23, 2001, at E2; Dog Days in Berkeley, THE SAN FRANCISCO CHRONICLE,
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improved because it changes the responsibility of humans toward them.* Some
courts have also rejected the notion that animals are solely property.* And in
Switzerland, for example, the law has for some time recognized animals as be-
ings, not merely chattel.*’

Removal of the property label can be a tremendous accomplishment be-
cause it changes human perception and responsibility. But the importance of the
property label may be overstated. The reality is that there are many legal ac-
complishments despite the designation of animals as property. Further, greater
rights for animals can be gained without the elimination of their property status
because human personhood is not a prerequisite for the grant of legal rights.®
But even more importantly, a change in label will not automatically change hu-
man interests that require subordination.

The black post-emancipation experience demonstrates the many ob-
stacles to equal treatment that can persist despite a recognition of legal person-
hood. Constitutionalizing black personhood and equality in the Thirteenth®” and
Fourteenth Amendments™ paved the way for a formal recognition of black in-
terests. These laws helped to confirm that blacks possess all of the attributes
associated with personhood.® But acknowledgement of equal personhood did
not produce consensus on how blacks should be treated. Those with power de-
termined whose interests were superior and whose interests could be sacrificed
as part of this “equal” coexistence.”

Personhood status, with its promise of full and equal participation and
full consideration of one’s interests, proved to be an illusion. Private individu-
als, government agencies and the courts accepted, promoted, and protected vari-

March 2, 2001, at A26; Charlie Brennan, You Don’t Own Me, THE DALLAS MORNING NEWS, July
13, 2000, at 2A.

8 See Giordano, supra note 82 (guardian denotes more of a caretaker rather than exploiter
status).

8 See Corso v. Crawford Dog & Cat Hospital, 415 N.Y.S.2d 182 (N.Y. 1979) (a pet’s status is
somewhere between property and person); Blaha v. Stuard, 640 N.W.2d 85 (S.D. 2002) (living
creatures cannot be products).

85 See Germany Adds Animal Rights to Constitution, THE MiaMl HERALD, May 18, 2002, at
16A.

8 See Tribe, supra note 11, at 2 (our laws recognize rights in inanimate objects such as

churches, unions and corporations).
87 U.S. Const. amend. XIII.

88 U.S. CONST. amend. XIV.

¥ See id. The Fourteenth Amendment made blacks citizens and granted them equal protection

of the laws. [d.

0 Southern legislators, for example, enacted laws that subordinated the interests of blacks to

those of whites with the express approval of the Supreme Court. See Plessy v. Ferguson, 163 U.S.
537 (1896). The Court’s restrictive interpretation of the constitutional promise of equality paved
the way for very racially oppressive practices that lasted almost a century after emancipation. See
Hodges v. United States, 203 U.S. 1 (1906) (holding that violence and intimidation of black work-
ers by private individuals are not constitutionally prohibited).
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ous degrees of exploitation in a variety of contexts.”’ And many forms of ex-
ploitation continue today, despite laws prohibiting them.” In reality, therefore,
our society permits and sometimes condones exploitation of one group by
another.

Our labor and employment laws provide a good example of the limits of
legal personhood. Emancipation and constitutionalized equality did not produce
equal treatment in the workplace. For many blacks in the South, working condi-
tions remained oppressive and akin to slavery.” Personhood status did not guar-
antee jobs for blacks, or ensure decent working conditions, or even subsistence
pay.” Instead, cruel practices were developed to secure black labor on terms
that approximated slavery.” In addition, legal devices were constructed to en-
sure that this oppressive labor system continue for the benefit of planters and
other employers.”®

Constitutionalized personhood did not eliminate employment discrimi-
nation, which plagued blacks nationwide. For a race of people who generally
depended on employment for subsistence, this was a cruel reality. And for a
long time, patently discriminatory practices were tolerated by all branches of
government as an acceptable response to personhood.”” Employers were there-

o' See generally GUNNAR MYRDAL, AN AMERICAN DILEMMA (1944) (discussing the black

experience of discrimination in every aspect of life and noting that the exploitative practices were
cultural and institutional both in the South and the North).

2 See Ronald Turner, Thirty Years of Title VII’s Regulatory Regime: Rights, Theories, and
Realities, 46 ALA. L. REV. 375 (1995) (noting that Title VII has not been effective at deterring
employment discrimination).

93 See REPORT OF THE COMM’RS OF THE BUREAU OF REFUGEES, FREEDMEN, & ABANDONED
Lanps, H.R. Exec. Doc. 27, 39th Cong. 1Ist Sess., at 84—85 (1865) (noting that black workers
were treated no better than when they were slaves).

% The Thirteenth and Fourteenth Amendments indirectly conferred personhood status on

blacks by abolishing slavery, conferring citizenship, and granting equal protection of the laws.
See U.S. CONST. amends. XIII-XIV. The implication of human equality was left to state legisla-
tors and judges, who were free to say whose interests must be sacrificed in workplace ordering.

% See DOUGLAS A. BLACKMON, SLAVERY BY ANOTHER NAME 27 (2008).

% For example, vagrancy laws provided a cheap source of black labor and emigrant-agent laws

helped to prevent the migration of blacks from the South where labor conditions were oppressive.
See Davison M. Douglas, Contract Rights and Civil Rights, 100 MICH. L. REV. 1541, 1544 (2002).

9 See Risa Lauren Goluboff, “Let Economic Equality Take Care of liself:” The NAACP, La-
bor Litigation, and the Making of Civil Rights in the 1940s, 52 UCLA L. REv. 1393, 1443 (2005)
(The Supreme Court had ruled in the Civil Rights cases that the grant of equality provided by the
Fourteenth Amendment did not require private employers to give equal consideration to the inter-
ests of blacks in the workplace.). In Congress, Democratic and Republican legislators sat on the
fence for almost a century and watched as workplace exploitation drove blacks into deep poverty,
forcing a civil rights revolution and a statute prohibiting employment discrimination. See Civil
Rights Act of 1964, Pub. L. No. 88-352, §§ 701-716, 78 Stat. 241, 253-66 (1964). And from
emancipation to the 1960s, most presidents did not make black civil rights an executive priority.
See GEORGE SINKLER, THE RACIAL ATTITUDES OF AMERICAN PRESIDENTS: FROM ABRAHAM
LINCOLN TO THEODORE ROOSEVELT 1213 (1971).
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fore free to refuse to employ blacks for any cruel reason or to employ them in
the worst jobs and give them the least pay — and this they did.”

Seventy years after emancipation, when it was decided that American
workers needed more legal protection from oppressive employment practices,
blacks were not included as a protected group. In 1935, Congress passed the
National Labor Relations Act,” empowering labor unions to protect workers but
at the same time permitting unions and employers to subordinate the interests of
black workers."” A century of constitutionalized personhood had elapsed be-
fore it was determined that the cruelty of employment discrimination on the
basis of race should be expressly prohibited.'"!

Despite the enactment of legal prescriptions for equal workplace treat-
ment, legal rules and practical considerations still permit some cruel acts of dis-
crimination in the employment context. In the first place, the law excludes
some employers from its coverage. ' Second, not all cruel workplace conduct
is prohibited.'” And third, some prohibited behavior, even if engaged in, may
not result in any punishment.'” In effect, equal consideration of one’s interests
does not guarantee freedom from exploitation or cruel treatment. As a result,
cruelty against blacks and others in the form of employment discrimination
persists, sometimes practiced with nooses reminiscent of slavery and the Jim
Crow era.'”

% One of the seminal cases discussing cruel employment practices is Griggs v. Duke Power

Co., 401 U.S. 424 (1971), where blacks were only hired for the least desirable jobs and at the
lowest pay. The company also designed a seniority system and transfer structure to lock blacks
into those positions.

®  See An Act of July 5, 1935, Ch. 372. 49 Stat. 449 (1935) (codified as amended at 29 U.S.C.
§§ 151-169 (1994)).

19 See generally id. (While the National Labor Relations Act legitimized the existence and

objects of unions, it did not prohibit racial discrimination by employers and unions even though
such conduct had driven blacks to the margins of American society.).

1 Tt was not until 1964 that unions and employers were expressly prohibited from arbitrarily

discriminating against blacks. See Civil Rights Act of 1964, Pub. L. 88-352, 78 Stat. 241 (1964)
(codified as amended at 42 U.S.C. §§ 2000¢ to 2000h-6 (1988)).

12 For example, employers with fewer than fifteen employees are not covered by Title VII.

See id. at § 701(b).

1 The hanging of a noose in the workplace was deemed outside the law’s prohibitions even

though it represents one of the cruelest symbols of black oppression. See EEOC v. Foster Whee-
ler Constructors, Inc., 2002 WL 976618, at *7 (N.D. 11l. March 28, 2002). This case involved two
nooses: one hung by a white supervisor outside a work area and the other hung over the doorframe
of a construction trailer. /d. at *4. The court found that plaintiffs did not prove a racial intent in
hanging the nooses. Id. at *7.

104 An employer can consider and rely on a person’s race in making an adverse employment

decision provided that race is not the motivating factor for that decision. See Rebecca Hanner
White & Linda Hamilton Krieger, Whose Motive Matters?: Discrimination in Multi-Actor Em-
ployment Decision Making, 61 LA, L. REvV. 495, 527-28 (2001).

105 See Williams v. New York City Hous. Auth., 154 F. Supp. 2d 820 (S.D.N.Y. 2001). In
response to a black employee’s claim that his supervisor created a racially hostile workplace by
hanging a noose on the supervisor’s office wall, the judge noted that “the noose is among the most
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IV. LINKING ANIMAL CRUELTY TO INTERPERSONAL VIOLENCE
A. The Indeterminacy of Studies Showing a Link

Those arguing for more animal rights have adopted the conclusion
reached by some social and behavioral scientists that there is a link between
cruelty to animals and interpersonal violence.'” Social and behavioral scientists
looking at this issue have done a number of studies to determine whether such a
link exists.'” By collecting data about violent incarcerated men, individuals
prosecuted for intentional cruelty to animals, serial killers, and violent juvenile
offenders, among others, it was determined that these individuals abused ani-
mals at a much higher rate than their non-violent counterparts.'” Based on such
studies, it is then suggested that animal abuse is part of the developmental histo-
ry of violent adults, and so, in some sense, animal abuse is a dress rehearsal or
training ground for later violence against other humans.'”

Although advocating a link promotes public awareness and legal inter-
vention, it is not without controversy or limitations.""” Some studies have

repugnant of all racist symbols, because it is itself an instrument of violence.” /d. at 824; see also
Paul Vitello, Few Answers About Nooses, but Much Talk of Jim Crow, N.Y. TIMES, Oct. 21, 2007,
at A 31 (discussing a spate of workplace noose incidents in the New York area and the terrorizing
effect they have on blacks).

19 See Livingston, supra note 35, at 5-6. Journalists have joined in to oversimplify this multi-

faceted and perplexing problem and to promote public perception of a link. See Kathleen Ker-
nicky, Silent Victims: Animals Can’t Tell Us What Hurt Them or How, SO. FLA. SUN SENTINEL,
March 15, 1995, at 1E; see also Shirley Ratner, Editorial, Animal Cruelty Constitutes Criminal
Felon Behavior, SO. FLA. SUN SENTINEL, Aug. 16, 1994, at 10A (“Studies have shown that young
people who are cruel and aggressive towards animals are likely to engage in violent behavior
against humans.”).

07 See Arnold Arluke, Jack Levin, Carter Luke & Frank Ascione, The Relationship of Animal

Abuse to Violence and Other Forms of Antisocial Behavior, J. OF INTERPERSONAL VIOLENCE, VOL.
14,No. 9, 963, 963—65 (1999) (describing and commenting on a variety of studies undertaken).

198 See id; see also Mary Muscari, Juvenile Animal Abuse: Practice and Policy Implications

Jfor PNPs, J. OF PEDIATRIC HEALTH CARE, Vol. 18, No.1, 15 (2004).

199 See Arluke, et. al., supra note 107, at 970 (“There are many thought-provoking and heart-

felt newspaper and magazine articles, editorials, essays, speeches, discussions, summit reports and
commentaries on the abuse-violence link that emphasize the generality of the graduation hypothe-
sis. . . . [S]Jome animal advocates advance the graduation hypothesis as a way to further public
concern for animal mistreatment.” (citation omitted)); Muscari, supra note 108, at 18.

"9 See Alex Duncan & Catherine Miller, The Impact of an Abusive Family Context on Child-
hood Animal Cruelty and Adult Violence, 7 AGGRESSION & VIOLENT BEHAV. 365, 366 (2002).

The research that suggests a link between childhood animal cruelty and adult
violence is limited and inconsistent. There is also much disagreement over
the degree of association between cruelty to animals in childhood and vi-
olence towards people in adulthood. The use of a single symptom as a predic-
tor for adult behavior, research that is 'soft' and contradictory, and samples of
limited generalizability have been arguments made by many in the field dis-
counting the association between childhood animal cruelty and adult violence.
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shown no direct link or association,''" other reasons for adult interpersonal vi-
olence have been identified,'? and social and behavioral scientists also recog-
nize many other contexts in which animal abuse takes place.'"”> For example,
studies show that childhood animal cruelty is much more prevalent when child-
ren live in dysfunctional or abusive homes,'* have mental health problems,
were sexually abused, or were subjected to corporal punishment.'”” Therefore,
the fact that some of the children who abuse animals later go on to abuse hu-
mans does not establish that one causes the other.

In fact, even studies suggesting a link come with many caveats and limi-
tations. First, studies often rely on data gathered from very discrete individuals
who may not be entirely reliable sources. For example, parents are usually the
providers of data about their children’s animal cruelty practices.’'® Studies rely
on the memories and credibility of murderers and other violent offenders who
may be incarcerated.'"” As such, little if any of the data provided can be veri-
fied. Further, what constitutes cruelty may not be defined in the study, so it

1d.; see also Arluke et. al., supra note 107, at 970 (“At least in the general population, the de-
viance generalization hypothesis seems to be a more accurate characterization of animal abuse
than the violence graduation hypothesis.™).

1 See Catherine Miller, Childhood Animal Cruelty and Interpersonal Violence, Vol. 21, No. 5,
CLINICAL PSYCHOL. REV., 735, 741 (2001).

"2 For example, one study showed that childhood fighting, temper tantrums, school problems,

and interpersonal problems were more predictive of adult violence than bedwetting, firesetting,
and animal cruelty. See Miller, supra note 111, at 739-40. Studies have also shown a link be-
tween physical abuse of children and adult violence. Duncan & Miller, supra note 110, at 376.
See also Arluke et.al., supra note 107, at 964.

The adult personality disorder most closely related to violent behavior is anti-
social personality disorder (APD) and its diagnosis has, as a prerequisite, the
presence of conduct disorder (CD) prior to age 15. . . . Although aggressive-
ness is also listed as a symptom of APD, there is no specific mention of ani-
mal abuse. This contrasts with the diagnostic symptoms for CD, which in-
cludes cases where a child or adolescent ‘has been physically cruel to ani-
mals’.[sic] Physical cruelty to animals is one of 15 separate symptoms listed
under the CD classification.

Id. (citation omitted). For a variety of perspectives on the cause of interpersonal human violence,
see IMPULSIVITY: THEORY, ASSESSMENT, & TREATMENT (Christopher D. Webster & Margaret A.
Jackson, eds., 1997) (collecting articles explaining violent aggression from the perspectives of
biological, chemical, and neurological defects).

I3 See Duncan & Miller, supra note 110, at 368 (an abusive home environment is a contributor

to animal abuse).
" Seeid.

U5 See FRANK ASCIONE, U.S. DEP’T. OF JUST., JUVENILE JUSTICE BULLETIN, ANIMAL ABUSE AND

YOUTH VIOLENCE 7-9 (2001), http://www.ncjrs.gov/pdffiles1/0jjdp/188677.pdf.
US  See Miller, supra note 111, at 741-42.
"7 Id at 742.
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cannot be ascertained whether the act involved is generally regarded as cruel.'®

In addition, studies often do not account for the frequency of abuse so an iso-
lated act may not be differentiated from repetitive acts of cruelty.'” In effect,
studies use and rely on limited information from select groups to make genera-
lized conclusions about all people. This use of a single behavior or trait to pre-
dict adult behavior can be regarded as both premature and speculative.'*

At best, what can be said is that many studies have speculated about the
nexus between childhood animal cruelty and adult violence. The cause or origin
of animal cruelty has not been established in order for one to conclude that it is
the precursor to adult violence. What the studies do show is the coexistence of
more animal cruelty with certain conditions. For example, in abusive homes,
children tend to abuse the family pet more than in family environments free of
abuse. This does not explain or prove whether the child is imitating the dys-
function of the home or was already predisposed to abuse. In the end, studies
making the link are limited, inconsistent, speculative and contradictory.

B. The Problem of Animal Rights Advocates Who Are Cruel to Humans

The link is further challenged by cases of individuals who are notorious
for their interpersonal violence yet seemingly incapable of being cruel to ani-
mals. One such standout is Adolf Hitler, who reportedly proclaimed: “I love
animals, and especially dogs.”'”' Hitler spoke openly about his affection and
attachment to his dog, Fox, noting that: “[i]t was crazy how fond I was of the
beast.”'** He also regarded his dog and other animals as possessing human qual-
ities or capacities. He spoke of his dog’s ability to reflect on the past,'” and
surmised that

[a]nimals cry aloud when they’re hungry, when they’re in pain,
when they’re in love. The language of the birds is certainly
more developed than we think. We say that cats are playful
creatures. Perhaps they think the same of us. They endure us

"8 See id. (noting that a lack of consensus as to what constitutes cruelty has hindered research

efforts and cruelty is not defined in most studies).

9 See ASCIONE, supra note 115, at 5 (“Animal abuse may vary in frequency. severity, and

chronicity and range from the developmentally immature teasing of animals (e.g., a toddler pull-
ing a kitten along by the tail) to serious animal torture (e.g.. stealing neighborhood pets and setting
them on fire). Unfortunately, most assessments of cruelty to animals lack a scaling of these im-
portant differences.”).

120 See Duncan & Miller, supra note 110, at 366, 372, 375.

21 ADOLF HITLER, HITLER’S TABLE TALK 1941-1944: His PRIVATE CONVERSATIONS 247 (Nor-
man Cameron & R.H. Stevens trans., Enigma Books 2000) (1953).

122 14 at232.
125 Id at 233.

https://researchrepository.wvu.edu/wvlr/vol112/iss2/6

20



Plass: Exploring Animal Rights as an Imperative for Human Welfare

2010] EXPLORING ANIMAL RIGHTS 423

as long as they can, and when they’ve had enough of our chil-
dishness, they give us a scratch with their claws!'**

The Nazis also regarded Kosher or fully conscious slaughter as cruel
and made it illegal in their animal protection laws.'” It is believed that the de-
tailed animal protection law promulgated by the Nazis was drafted under Hit-
ler’s direct supervision.'”® While they were cruel to Jews and insensitive to
Jewish suffering, the Nazis gave great consideration to the interests of animals.
The goal of their law was to protect animals from pain and suffering, and it was
drafted broadly to include fish and cold-blooded animals.’”’ The law protected
animals during transport, experiments, and slaughter, with a requirement for
anesthesia or stunning before the kill.'"*® This preoccupation with helping ani-
mals avoid pain did not extend to Jews.

Another homicidal maniac who was devoted to animals is Alexander
Pichushkin, who was convicted of forty eight murders but claims to have com-
mitted sixty-one.'” A neighbor recalled finding him speechless with grief be-
cause his cat had died."® He was also devastated by the death of his dog and
this led to depression.””" Other serial killers were similarly devoted or sensitive
to animals.'

Other examples of insensitivity to the suffering of humans by individu-
als who champion protection for animals abound. For many people, the inter-
ests of animals take priority over any human concern. Some animal rights activ-
ists are regarded as being part of this group and have been labeled as fanatics,
criminals, and misanthropes who would casually harm the interests of humans
to further the interests of animals.'” Critics charge that animal rights advocates
are misanthropic, as evidenced for example, by their acceptance of abortion.

4 1d. at 165-66.

125 See BORIA SAX, ANIMALS IN THE THIRD REICH 69, 147 (2000).
126 Seeid. at 113.

27 Seeid. at 111-12.

28 Id at 110-15.

122 See Russia ‘Chessboard Killer’ Guilty, BBC NEWS,
http://news.bbe.co.uk/2/hi/europe/7059939.stmk . Oct. 24, 2007. See also Fred Attewill, The
Animal Lover Who Killed Humans to Let Them Into Another World, GUARDIAN, Oct. 24, 2007,
http://www.guardian.co.uk/world/2007/oct/24/russia.

130 Id
131 Id

B2 See Arluke et. al., supra note 107, at 972.

33 See Mensch & Freeman, supra note 14, at 940—41 (commenting that one of the negative

attributes some animal rights activists share with pro-life advocates is “a singular and selective
fanaticism™ and that “[tJhe combination of fervent concern for the suffering of helpless animals
with an apparent indifference to the suffering of, for example, people with serious illnesses who
might be helped by animal experimentation, undercuts the moral persuasiveness of their posi-
tion™); see also Schmahmann & Polacheck, supra note 10, at 754 (noting that animal rights advo-
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Many leading animal rights advocates take a very liberal position on the
abortion issue.”* Their pro-choice sentiments are grounded in reservations
about the fetus’s status as a person, its ability to suffer or feel pain, and its po-
tential to disempower the woman. For example, a spokesperson for a leading
animal rights advocacy group stated that: “a human being has no special rights.
A rat is a dog is a boy.”'”> This spokesperson noted that: “More animals suffer
and die at the hands of humans than do human fetuses (assuming they can suf-
fer) and it is, at the very least, open to debate that a healthy adult animal is a
more worthy candidate for moral concern.””*® Peter Singer, a leading animal
rights advocate wrote: “even an abortion late in pregnancy for the most trivial
reasons is hard to condemn unless we also condemn the slaughter of far more
developed forms of life for the taste of their flesh.”"’

Further evidence that many who are sensitive to the interests of animals
are insensitive to human interests can be found in the public reaction to acts of
interpersonal violence versus responses to acts of animal cruelty. In one South
Florida case a man was shot and killed for no apparent reason.”® The case got
scant mention in the local papers and no one called or provided any informa-
tion.” Around the same time, a dog was killed and the story was repeatedly
carried by all media outlets."* There was a similar response when a stray dog
was hit by a car and people called to offer support, money, and adoption.'"’
One woman at the scene told a reporter she would not have been bothered if the
victim were a person.’** Many other homicide cases fail to trigger public out-
rage and support similar to that exhibited for animal cruelty. A serial murderer
had burned and killed three homeless women in Miami before the public dem-
onstrated any interest in the victims.'*® And while reward funds in animal cruel-
ty cases have been capped because of human generosity, people give very little
to such funds in homicide cases.'*!

cates oppose scientific research using animals even if it holds the cure to AIDS, and one advocate
even sees AIDS as good for the decline of human population).

B34 See Tom Stacy, Reconciling Reason and Religion: On Dworkin and Religious Freedom, 63
GEO. WASH. L. REV. 1, 16 n.99 (1994).

15 See Muggeridge, supra note 51, at 66.
136 Id
See PRACTICAL ETHICS, supra note 3, at 151.

See STEIN, supra note 41, at 1B.

B9 Seeid.
40
I
2

4 See Frances Robles, Dog Burning Stirs Anger, Big Reward, THE Miami HERALD, Apr. 24,

1996, at 1B.
144 See id.
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The unreliability of studies showing a link between animal cruelty and
interpersonal violence, coupled with evidence that sensitivity to animal and hu-
man interests are not linked, undermine the effectiveness of this argument. Like
the attempt to prove animals have human capacities and therefore should not be
regarded as property, the link to interpersonal violence comes with many ca-
veats. Defects in these claims promote debate but bring little consensus and few
converts. And the animal rights movement needs consensus to effect change in
the laws. Instead animal rights activists must spend time refuting allegations
that they do not care about people or that they cling to animals because they are
unable to develop healthy relationships with people.

For example, in response to the charges on the abortion issue, animal
advocates argue that pro-life advocates fetishize the fetus by discussing it inde-
pendently from the “person” carrying it. The reality is that the mother may suf-
fer if she is not given a right of self-determination and this is a major considera-
tion that anti-abortionists evade.'*® Giving personhood status to fetuses, particu-
larly in the first trimester, is inappropriate because the fetus would not constitute
meaningful life given its undeveloped character.'® Further, animal rights advo-
cates note that, in any event, personhood is determined by culture and for centu-
ries white males arbitrarily determined who or what was a person.'"’

To further respond to the pro-choice indictment, animal rights advocates
contend that assigning personhood to a fetus only masks other concerns because
of exceptions made for rape victims.'*® “If fetuses are indeed persons, they are
hardly less persons if they are conceived as a result of rape. Yet most of the
anti-abortion movement is willing to grant an exception in the case of pregnancy
due to rape.”'* They also point to additional exceptions made for severely re-
tarded fetuses or those with fatal physical defects."”’

All of this creates great conflict. It does little to persuade that person-
hood is a panacea or that kindness to animals promotes kindness to humans.
What remains clear, however, is that humans remain cruel to each other and to

45 See CAROL ADAMS, ABORTION RIGHTS AND ANIMAL RIGHTS, BETWEEN THE SPECIES 18283

(1991).
U6 See id at 182.
T See id. at 184-85.

148 See WESTON, supra note 48, at 51.

149 See id.
150 See id. at 53.

Of course, it might be argued that a severely retarded fetus is not in fact a per-
son in a full enough sense to have the rights normally associated with persons.
But this is perilous territory for a movement that wants to insist on the person-
hood even of the conceptus, a microscopic being that cannot hold a candle to
any fetus, no matter how ‘defective.’

1d. But see Tribe. supra note 11, at 7 (It is mistaken to tie rights to measurable traits such as self
awareness or moral reasoning because one can then say that rights for infants or the retarded are
optional.).
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animals alike. And interpersonal cruelty persists in many forms, despite a ple-
thora of laws ordaining equality and prescribing penalties for civil and criminal
acts of cruelty. It is in this context that demands for increased protection for
animals must be explored. After all, the human interest in being free from cru-
elty endures and must compete for attention with human advocacy for animal
protection.

V. CONFRONTING THE CULTURE OF EXPLOITATION

The contention that animals are like people and should have similar pro-
tection against cruel treatment as people is part of a narrow academic debate.
Most people in the United States and around the world view animal exploitation
as necessary and in furtherance of human interests.”” And for the millions of
people who cannot afford to feed themselves, the idea of caring and supporting
animals and their legal rights is off the table. To suggest to some people that
they cannot hunt or trade in animals because it is cruel will not resonate without
meaningful alternatives being offered. The killing of wild and domesticated
animals for food is a universal cultural norm."* In some cases, animal exploi-

51 In addition to being a source of food, animals are also credited with facilitating scientific

advances that have benefited mankind and animals alike. See 91 Cong. Rec. A813, A814 (1945)
(statement of Rep. Woodruff).

The number of animals used for the benefits of the human race in making
possible the recent advances of surgery and medicine is insignificant, indeed
infinitesimal compared with the number used for human food and human ser-
vice; but the benefits to mankind which result from animal experimentation
are immeasurable in quantity and very precious in quality. The benefits of the
discoveries go on, generation after generation, multiplying as they go.

Id. Doctors also noted that, because animals are also affected by many diseases that plague hu-
mans, prevention and treatment methods discovered through animal experimentation are utilized
to control diseases afflicting animals. /d. And in some cases in which animals were not suitable
subjects, doctors have volunteered their bodies as the media for exploitation. /d.

132 This norm is codified in religious texts and practices in the United States and around the

world. Starting with broad biblical teaching in Genesis and elsewhere, humans subscribing to the
Christian tradition have regarded all animals as theirs to exploit generally. See SCULLY, supra
note 72, at 15—17 (religious doctrine makes humans both stewards and exploiters of animals with-
out specific regulations about unnecessary cruelty to them). The uncertainty of religious texts has
permitted various groups to carve out animals for food consumption practices that suit their needs.
See Benjamin Pi-wei Liu, Comment, 4 Prisoner’s Right to Religious Diet Beyond the Free Exer-
cise Clause, 51 UCLA L. Rev. 1151, 1153 n.2 (2004) (observing that Jews and Muslims avoid
pork, some Buddhists follow a vegetarian diet while others eat meat, devout Catholics avoid meat
on Fridays, Hindus regard the cow as sacred and avoid beef, and Rastafarians follow a vegetarian
regimen, all because of interpretative choices they made based on religious texts). See also Joel
Richard  Paul, Cultural Resistance to Global Governance 76, 85  (2000),
http://ssrn.com/abstract=272637 or doi:10.2139/ssrn.272637 (Asian culture dating back more than
3000 years regards some animal products as having great medicinal value, while “Norway and
Japan view whaling as an essential aspect of their national culture dating back centuries.”).
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ters may be choosing between hunger and animal suffering.'” And intellectual

arguments are not likely to be persuasive when most people are convinced there
are tangible benefits from eating, researching on, and trading in animals.

Animal rights advocates must be sensitive to global human needs,
whether real or perceived, in order to persuade others that practices of exploita-
tion should change. The multiplicity of cultures in the United States provides a
good example of the challenge ahead. The United States remains a melting pot
of immigrants from around the world, evidenced by the approximately thirty-
eight million immigrants residing in the country in 2007."* Most of these im-
migrants hail from cultures steeped in the belief that animals exist for man’s
use.” These immigrants, new and old, generally have a perspective that places
animals at man’s service. Whether because of Christian Doctrine, their sociali-
zation, or their need, animals are typically viewed as being of an inferior order
and subject to human control. This is reflected in laws and practices which clas-
sify non-human animals as part of a lower species. As a result, many humans
do not have a sense of revulsion at cruel practices that may even be unnecessary.

The case of a dog killer in an affluent Hong Kong neighborhood is illu-
strative.”®  Thirty-eight well-bred and groomed dogs belonging primarily to
expatriate bankers and lawyers were killed by poisoning along a path historical-
ly used by locals for their morning walks."”” The dog owners and other dog
lovers reacted violently to the crimes,”® while locals saw the poisonings as
bringing welcome relief from dog feces which the domestics walking the dogs
often did not clean up.'"” And the same cultural divide can be seen in the Unit-
ed States between what animal rights activists view as cruel and what immi-
grants and others view as culturally acceptable.'®

133 See S.L. Davis, What Would the World Be Like Without Animals for Food, Fiber, and La-

bor? Are We Morally Obligated to do Without Them?, 87 POULTRY SCIENCE 392, 393 (2008).

139 See STEVEN A. CAMAROTA, CENTER FOR IMMIGRATION STUDIES, IMMIGRANTS IN THE UNITED

STATES, 2007: A PROFILE OF AMERICA’S FOREIGN-BORN PoprULATION 1 (2007),
http://www.cis.org/articles/2007/back1007.pdf (“The nation’s immigrant population (legal and
illegal) reached a record of 37.9 million in 2007.”).

135 See id. at 12. Hispanics and Asian/Pacific Islanders represent more than three-quarters of

the post-2000 immigrants. /d. Hispanics are generally affiliated with Christian tradition, which
approves animal exploitation. Asian culture values animals not only for food but also for their
perceived medicinal value. See Paul, supra note 152, at 76 (great healing powers are attributed to

the body parts of the Asiatic tiger and rhinoceros.).

136 See Kate Linebaugh, On a Hong Kong Trail, A Serial Dog Slayer Terrorizes Pet Owners;

Canine Hater Uses Poison Bait, Manages to Dodge Law; Caspar’s Last Moments, THE WALL ST,
J., Oct. 26, 2005, at Al.

157 See id. Another sixty dogs got very sick from the poisoning. /d.

158 See id One dog owner said “there wouldn’t be much left to punish,” if she and other dog

owners got their hands on the killer. /d.

139 See id. To locals, the dogs are just a dirty nuisance, and police believe that they endorse the

killer. /d.

19 See, e.g., Ming-Han Liu, Comment, Reconsidering Animal Rights: Should Selling Live

Animals for Food Consumption be Banned, 6 DiCcK. J. ENVTL. L. & PoL’y 279, 281-82 (1997)
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For most people, eating the meat of animals is a natural right. Saying
that there are alternative sources of protein may only make animal advocates
seem self-righteous.'®" And legislating morals is a hard-sell because it runs
counter to cultural norms and American individualism. In China and other parts
of Asia, it is culturally acceptable to eat cats, dogs, monkeys and other animals
that some people regard as lovable and intelligent companions.'® And in some
cultures, animal consumption is not merely a dietary choice but is grounded in
its perceived medicinal benefits.'” This traditional way of thinking is difficult
to overcome because people believe it benefits them.

Further, a great deal of animal destruction is grounded in the economics
of trading in endangered species, deforestation, and other unnecessary acts from
which humans benefit.'* Even in this arena, the tradition of exploitation can
overwhelm common sense. Rare and endangered species are continually being
destroyed for their pelts, furs, horns, and any other body parts that produce in-
come to the trader and personal gratification to human consumers.'” These

(discussing the Chinese tradition of selling and killing live animals for food being practiced in San
Francisco, and animal activists’ contention that these practices are inhumane).

161 See Davis, supra note 153, at 392 (arguing that this option is not available to hundreds of

millions of poor people around the world).

12 See A Woman’s Fight to Keep Cats off Shenzhen’s Plates, SOUTH CHINA MORNING POST,

Aug. 19, 2007, at 6 (news reports indicate thousands of cats are consumed each day in Guangdong
province China); Activists Hound Dog-FEaters, THE NEW ZEALAND HERALD, Aug. 4, 2007 (Ko-
reans eat about 100,000 tons of dog meat each year); Fuchsia Dunlop, Op-Ed, /t's Too Hot for
Dog on the Menu, THEN.Y. TIMES, Aug. 4, 2008, at A19 (dogs have been on the menu in China
for thousands of years); Cho Ji-hyun, Dog Meat Faces Hygiene Crackdown, THE KOREA HERALD,
Apr. 14, 2008 (“There are about 530 restaurants selling dog meat in Seoul.”); Leu Siew Ying, In
Guangdong, You are Worth What You Eat, SOUTH CHINA MORNING POST, Apr. 29, 2003, at 7
(“The origin of this penchant for devouring the animal kingdom is rooted in the Chinese belief in
the curative value of some foods. . . . Monkey and pig brains are believed to nourish the brain and
dog meat to keep one warm.”).

16 See Paul, supra note 152, at 76 (some Asians believe that the body parts of tigers and rhinos

can cure tuberculosis, rabies, asthma, fever, heart disease, impotence, paralysis and insomnia,
among other things); see also Siew Ying, supra note 162, at 7 (“Chinese medicine practitioners
use animals including dogs, monkeys, earthworms, centipedes, tortoises, poisonous snakes, and
pangolins in their medications. Even China Wildlife Conservation Association secretary-general
Chen Run-sheng will vouch for their curative value.”).

184 See Duc Hung, Crv From The Wild, THE VIETNAM INVESTMENT REV. (April 8, 2002)
(poaching has reduced Vietnan’s population of wild rhinos to five or six because of high demand
for their horns which people believe can treat most diseases, including cancer and AIDS); Chai
Mei Ling, Effect of the Bangkok Bust, N. STRAITS TIMES (MALAYSIA), Apr. 6, 2008, at 36 (the
demand for the fur of Tibetan antelopes, which is woven into shawls desired by Americans, Euro-
peans, and the Japanese, has promoted poaching that reduced the antelope population from
1,000,000 to 50,000); see Siew Ying, supra note 162, at 7 (“|W]ildlife cuisine has become a tren-
dy and luxurious delicacy.”).

165 See Paul, supra note 152, at 75-76 (despite the fact that some animal species face extinction

due to human exploitation, some countries may still regard their tradition of exploitation strong
enough to trump international protective norms); see also Hung, supra note 164 (poachers target
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practices are likely to continue as long as the belief systems that support them
remain in place.

This world-wide belief that animals must be exploited to advance hu-
man health and welfare is embedded in American society. Dramatic changes in
the legal system are not likely unless public conviction changes. Arguing that
animals are akin to persons will not change public conviction that their exploita-
tion is necessary. More compelling would be an argument that particular forms
of cruelty or exploitation serve no human purpose.'® This has worked in the
past and is part of the difficult task ahead for animal rights advocates. As the
black experience shows, it is virtually impossible to eliminate unnecessary acts
of cruelty even with the passage of laws mandating fair treatment.

The reality is that an emancipation proclamation and constitutionalized
equality did not insulate blacks from exploitation and cruel treatment, which in
some instances served no acceptable human purpose.'”” And asserting one’s
legal right to be treated as a person could be sufficient justification for a lynch-
ing long after blacks had become persons under the law.'® On southern farms
and plantations, blacks evolved from chattel laborers to persons who were de
facto slaves.'® In many cases, these legally free and equal workers were treated
as brutally as when the law regarded them as property.'”’ For decades after per-
sonhood status was granted, the terror of lynching remained a constant threat to
the legal grant of equality.'”

The benefits of personhood were further nullified by acts of exploitation
tolerated or sanctioned by the law. Legal personhood did not protect blacks
from laws and conduct designed to keep the benefits of personhood and equality
out of reach.'”” As a result, cruelty survived alongside legal declarations of per-
sonhood. This reality is particularly disenchanting because continuing acts of
cruelty serve no legitimate human purpose and, therefore, are unnecessary. The
survival of exploitative practices against humans puts the claims of animal
rights advocates in perspective.

endangered animals such as rhinos. tigers, panthers, elephants, monkeys. snakes, lizards, bears,

and tortoises because of their medicinal and food value).

1% Legislators have thrown their support behind bills seeking to protect animals, in part be-

cause of public outcry that some acts are unnecessarily cruel and further no human purpose. See
111th Cong. Rec. 10574, 10574-76 (1965) (statement of Sen. Clark).

17 See Taunya Lovell Banks, Exploring White Resistance to Racial Reconciliation in the Unit-

ed States. 55 RUTGERS L. REV. 903, 926 (2003) (simply being black could be provocation for
random acts of violence).

18 See Sherrilyn A. Tfill, Creating a Truth and Reconciliation Commission for Lynching, 21

Law & INEQ. 263, 272-73 (2003).
19 See id. at 273.

170 See Douglas, supra note 96, at 1544.

1 See Margaret M. Russell, Reopening the Emmett Till Case: Lessons and Challenges for

Critical Race Practice, 73 FORDHAM L. REV. 2101, 211011 (2005).

172 See Maya Grosz, Article, To Have and to Hold: Property and State Regulation of Sexuality
and Marriage, 24 N.Y.U. REv. L. & Soc. CHANGE 235, 265 (1998).
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Regardless of their legal status, animals will continue to depend on hu-
mans to protect their interests. Experience teaches that when humans deem it
appropriate, they will exploit animals. As the black experience shows, legal
personhood is not a panacea for cruel treatment. Linking animal cruelty to in-
terpersonal violence is also not responsive to the conviction that exploitation is
necessary. First, the soundness of this argument is in question, and, second,
there is no evidence that it is widely accepted. Moreover, the reality is that nei-
ther argument is indispensable to the grant of further legal protection. Signifi-
cant legal change depends on changed convictions. Further, as is the case for
societal ordering of humans, no grant of protection will ever be absolute. Ani-
mal rights, like civil rights for humans, will be a relative concept that is adjusted
to suit our real and perceived needs.

VI. CONCLUSION

In our cruel world, animals are increasingly occupying a preferential
place in the sentiments and priorities of humans.'” Publications of every stripe
now routinely document the feelings and aspirations of humans who advocate
change in the existing human/animal relationship. This growing attention to
animals will likely continue irrespective of whether animals are property or an-
imal abusers graduate to abuse humans.

The goal of eliminating cruelty, regardless of the legal status of the vic-
tim, is noble. Ideally, all groups pursuing this goal should work as partners.'”*
But humans will not allow the broad interests of animals to be protected to the
detriment of real and perceived human welfare. Honest educational programs
that target misperceived human needs can help change human culture. Sensitiz-
ing humans to unnecessary cruelty will also improve public support for more
protection. However, utopian or unreliable theories about the causes and cures
for animal exploitation will more likely stir dissenters into action.

% The financial and emotional commitment many individuals make to their animals is amaz-

ing. See Alfisi, supra note 56, at 23 (in her will, Leona Helmsley left twelve million dollars for
her dog); Stephanie Garry, Law Will Let You Take Fido to the Grave, THE MiaMI HERALD, May 2,
2007, at 5B (Florida legislature passed a law permitting residents to be buried with the ashes of
their pets). Besides the basic cost for food, a substantial amount of money is spent on medical
care, including psychiatric assistance and plastic surgery. See Squires-Lee, supra note 3, at 1066—
67. There is even politically correct speech when speaking about animals. For example, proper
form would dictate that you say “companion™ not “pet,” “guardian” not “owner,” “he” or “she,”
and not “it,” when speaking about animals. /d. at 1059 n.2.

174 See Mensch & Freeman, supra note 14, at 940. See also ADAMS, supra note 145, at 186.
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