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The difficulty that the creation of an implied license imposes on minors
is the implicit devaluation or joint authorship of the minors’ copyrighted
works.'"”> As noted above, the Copyright Act places no age restriction on au-
thorship.'™* At the same time, it reserves the particular economic rights that it
affords exclusively to the author of the work.'” Because it is silent as to a min-
imum age required when authoring a work, likewise it is silent as to parents’
ability to enjoy the benefits the Copyright Act might bestow upon infant authors
just by virtue of their parenthood.'"® While state laws have attempted to provide
some protection with respect to child actors,''” laws are silent with respect to
any additional child authorship rights.'"®

Moreover, such an extension of a license to parents of minor authors
may be the type of law specifically preempted by the Copyright Act. Because
inherently contracts are governed by state laws, the law of implied contracts is
also governed by state laws. State laws that conflict with the Copyright Act
may in certain instances be preempted by the Copyright Act, to the extent that
those state statutes conflict. The Copyright Act provides for the statutory
preemption of state laws in those situations where two conditions are satisfied.
First, the legal or equitable right afforded by the state law must be equivalent to
any of the exclusive rights within the general scope of copyright as specified by
§ 106."" Second, the legal or equitable right applies to works of authorship that
are fixed in a tangible medium of expression and come within the subject matter
of copyright.'’

If an implied license is extended to the parents of minor authors, appli-
cation of the Copyright Act appears to preempt the state license. First, the legal

"3 An additional theoretical difficulty may exist in that several minor authors may not want

their parents to know that which they have posted on Facebook, much less have the ability to
impliedly license it.

"4 See supra note 41 and accompanying text.

5 17 U.S.C. § 106. Those economic rights are the right to reproduce the copyrighted work, to

make derivative works from the work, to distribute the work, to perform the work, to display the
work, and to perform the work digitally. /d.

US  Unfortunately, it is not a foregone conclusion that parents have the best interest of their

children at heart. The foundation, A Minor Consideration, for example, exists to provide guidance
to young performers, noting that “Child Stars must pick their parents with care.” A Minor Con-
sideration, http://www.minorcon.org/index.html (last visited Nov. 9, 2009).

U7 «Coogan laws™ are named after child actor Jackic Coogan, who lost all earnings to his un-

scrupulous parents. These laws exist in California (CAL. LAB. CODE § 1308.5, CAL. CODE REG.
11753), New York (N.Y. EST. POwWERS & TRUSTS Law § 7-7-1), New Jersey (N.J. STAT. ANN. §
34:2-21.57 et seq.), New Mexico (N.M. STAT. ANN. § 11-1-4), and Louisiana (LA. REV. STAT. ANN.
§ 23:151-234) and affirm that earnings of child actors belong to the actors themselves, not to their
parents.

U8 For a complete list of state employment statutes with respect to child employment, see gen-

erally Screen Actors Guild, http://www.sag.org/content/state-statutes (last visited Sept. 7, 2009).
U9 17U.S.C. § 301(a).
120 Id
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or equitable right afforded by the license must be equivalent to any of the exclu-
sive rights within the general scope of copyright as specified by § 106.'*' The
implied license made available to parents via Facebook and other social net-
working sites appears to do just that: extend to parents the ability to consent to
reproduction, distribution, and display of the child’s work.'* Second, the re-
quirement that the works of authorship are fixed in a tangible medium of ex-
pression and come within the subject matter of copyright would be met just by
virtue of their publication on Facebook, as long as the subject matter of such
works falls within what is legally acceptable.'”

Furthermore, even if an implied license is not specifically preempted by
the Copyright Act, such an omission may be the type that falls under the general
preemptive power of the Constitution. This power is contained within the Su-
premacy Clause of the Constitution, which states:

This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made, or
which shall be made, under the authority of the United States,
shall be the supreme Law of the land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.'**

In other words, no law of any state may conflict with the Constitution or
the laws of the United States. Called conflict preemption, under the Supremacy
Clause of the Constitution, states cannot enact laws that interfere with the pur-
poses of the federal copyright laws.

Copyright is one of those provinces given exclusively to Congress in the
Constitution. Article I, Section 8, Clause 8 states: “To promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and Discoveries.”'*> For a state
to interfere with the powers of copyright would be for that state to act in direct
conflict with the Constitution. Examples of such state laws that are preempted

21 See, e.g., Wilchcombe v. TeeVee Toons, Inc.. 555 F.3d 949, 956 (11th Cir. 2009) (citing
Jacob Maxwell, Inc. v. Veeck, 110 F.3d 749, 753 (11th Cir. 1996) (“A copyright owner waives

his right to sue for copyright infringement while the nonexclusive license is in effect.”)).

122 Perhaps the other rights are implicated as well; however, the rights most pertinent to Face-

book would be the aforementioned rights.

123 n order for a work to be copyrightable, the work must be fixed in “any tangible medium of

expression” and must be original. 17 U.S.C. §102(a). In order for a work to be original, it must
possess a minimum degree of creativity and a modicum of creativity. Feist Publ'n. Inc. v. Rural
Tel. Co., 111 S. Ct. 1282, 1287 (1991).

124 U.S. ConsT. art. VI, cl. 2.
5 U.S.ConsT. art. L, § 8, cl. 8.
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include state unfair competition laws prohibiting unauthorized copying of prod-
uct designs that are neither copyrighted nor patented.'*®

Not all state laws are preempted in this manner. For example, the state
regulation of trade secrets is not preempted.'”” Where there is a situation where
Congress has not established a policy with respect to a particular class of works,
states are free to act.'”® Similarly, contracts which create rights that are similar
to those discussed here are generally not held to be preempted by the Copyright
Act. ProCD v. Zeidenberg'” established that, because the rights created by
contract are created by individuals and not laws, they are not “equivalent to any
of the exclusive rights within the general scope of copyright,” and therefore not
preempted by the Copyright Act."”’ In ProCD, the Seventh Circuit found that a
shrinkwrap license for a software product bound the user to its terms, including
the prohibition from copying data from the software database.”' As such, con-
tracts could protect the contents of a database, even if the Copyright Act specifi-
cally excluded those contents from copyright protection, and were not subject to
preemption.'*

In some instances, however, contracts have been found to be preempted.
For example, the Ninth Circuit, in Rano v. Sipa Press, Inc., held that “a state law
allowing contracts of unspecified duration to be terminated at will was
preempted by § 203 of the 1976 Act (which allows grantors to terminate copy-
right grants after 35 years, even if the grant specifies a longer term).”'* Other
circuits have squarely rejected Rano, finding no conflict preemption, because §
203 does not require copyright grants to last for a minimum 35-year term."*
The purpose of § 203 is to protect authors from being locked into unfavorable
long-term contracts, and state law termination-at-will provisions support rather
than conflict with that goal. In contrast, a state law that prohibited early termi-
nations of copyright grants would be preempted by § 203 to the extent it pre-

126 See Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 226-30 (1964); Compco Corp. v.
Day-Brite Lighting, Inc., 376 U.S. 234, 238-39 (1964).

127 See Kewanee Oil Co. v. Bicron Corp.. 416 U.S. 470, 474 (1974). But see Bonito Boats, Inc.
v. Thunder Craft Boats, Inc., 489 U.S. 141, 167 (1989) (holding a state law prohibiting a method
of copying preempted).

128 Goldstein v. California, 412 U.S. 546 (1973) (finding unconstitutional a California criminal
law prohibiting the unauthorized copying of uncopyrighted musical recordings).

129 86 F.3d 1447 (7th Cir. 1996).

0 Id at 1454.

Bl 14 at 1455.

B2 Of course, this premise invites debate. See, e.g., Kristen Osenga, Information May Want to

be Free, but Information Products Do Not: Protecting and Facilitating Transactions in Informa-
tion Products, 30 CARDOZO L. REV. 2099, 2116 (2009) (discussing the pros and cons of protecting
information with contract).

33 Rano v. Sipa Press, Inc., 987 F.2d 580, 585 (9th Cir. 1993).

34 See e.g.,Walthal v. Rusk, 172 F.3d 481 (7th Cir. 1999); Korman v. HBC Florida, Inc., 182
F.3d 1291 (11th Cir. 1999).
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vented grantors from terminating their contracts at the end of 35 years. The
treatment of this decision signals the courts’ overwhelming preference not to
preempt contract law with copyright.

V. RECENT DECISION: A.V. V. IPARADIGMS

The problem of online infant contracting has not gone unnoticed by the
courts, but it has not necessarily been taken seriously, either. In March 2008, in
A. V. v. iParadigms, the Eastern District of Virginia almost summarily dismissed
the invocation of the infancy defense.” The facts may have warranted that the
young plaintiff authors should lose the case, but the court’s opinion, in avoiding
established legal doctrines, raises new questions that might have broader impli-
cations for online licensing.

In iParadigms, the plaintiffs were four high school students in school
districts in Virginia and Arizona who were required as part of their course to
register and submit works through the popular plagiarism-checking service,
Turnitin, available through the web site turnitin.com.”® Turnitin is a system
that compares a student work to content available on the Internet and also works
previously submitted to the Turnitin program."”” When submitting a work in
fulfillment of their course requirements, students must read a user agreement
and click “I Agree” before the work is accepted into the Turnitin database.'®
The click-through license includes a representation that the student licenses
Turnitin to retain a copy of the student work in the database for future plagiar-
ism checks." If such a future plagiarism check finds that the new turned-in
paper is similar to the prior work, the prior work is referenced in an “Originality
Report” and made available for the alleged plagiarist’s teacher to view.'*’

In an attempt to avoid the requirement of an archival copy in the Turni-
tin database, the plaintiffs included bold disclaimers on the face of their submit-
ted papers, claiming that they did not consent to the archival of their works by
Turnitin."*'  The service ignored the disclaimers and archived the papers any-
way, which prompted the plaintiffs to file a suit for copyright infringement.'*
iParadigms responded with a defense of copyright fair use and with counter-
claims, including contractual indemnification, trespass to chattels, and violation

35 544 F Supp.2d 473 (E.D.Va. 2008).

136 14 at 478.
BT 1d at 477-78.
38 Id at478.

3% Id The average daily submission of student works to Turnitin numbers around 100,000. /d.

40 iParadigms, 544 F.Supp.2d at 479.
MU Td at 478.
142 Id
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of two criminal computer fraud statutes.'®’

doctrine and duress as potential defenses to the counterclaims.
The district court'”® roundly rejected all parties’ claims and entered

summary judgment against all claims and counterclaims, but also made findings

relevant to the minor authors, which in fact raise more questions than answers.

The plaintiffs raised the infancy
144

A. Copyright Infringement

The court found that it was not possible for iParadigms to infringe the
students’ copyrighted work through the doctrine of fair use. The fair use de-
fense requires the court to balance factors of the purpose and character of the
infringing use, the nature of the copyrighted work, the amount and substantiality
of the copyrighted work used in the infringing work, and the effect of the in-
fringing use on the market of the copyrighted work to determine whether the use
of the copyrighted work is excused."® If a use is fair, it is not an infringement.

The iParadigms court found that the purpose and character of the use of
the students” works was a transformative use from “education and creative ex-
pression” to “an entirely different purpose,” although that purpose still used
each student’s work in its entirety.'”” That factor the court explained away by
declaring that it was for comparative use only, providing a “highly beneficial”
service to the public.'”® The court explained, citing no authority, the creative
nature of the students’ copyrighted work weighed neither for nor against a find-
ing of fair use, because the infringing use was comparative only."*’ Finally, the
court found that any perceived economic effect was merely speculative at
best'"— failing to acknowledge that any argument for an anticipated effect on
the marketplace is by its nature speculative at best."’

The court cited little authority for its rewriting of the four factors, and
placed much weight on the academic setting for its interpretation of each of the

" The Computer Fraud and Abuse Act, 18 U.S.C. §§ 1030(a)(3)(A)(iii), (a)(5)(B)(i); Virginia
Computer Crimes Act, VA. CODE ANN. §§ 18.2-152.3, 18.2-152.6 (2005).
44 AV, v. iParadigms, 544 F.Supp.2d 473, 480-81 (E.D.Va. 2008).

45 Judge Claude M. Hilton. Tnterestingly, before being appointed to the bench, Judge Hilton

was a member of a board of education. ALMANAC OF THE FEDERAL JUDICIARY, VOL. 1, 4TH CIR.,
68—69 (Aspen 2009).

B 17USs.C.§107.
W iParadigms, 544 F.Supp.2d at 482.

U8 14 at 483.
149 [d.
150 1d at 484,

11 Notes Michael G. Bennett, the plaintitfs had no choice but to take the “comically awkward

position of having their strongest claim to negative market impact be based on their inability . . .
to sell their works to an on-line student paper mill that would go on to re-sell the works to other
high school students.” Michael G. Bennett, The Edge of Ethics in iParadigms, 2009 B.C. INTELL.
Prop. & TECH. F. 100601, at *12.
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four factors that there was no copyright infringement. However, this interpreta-
tion diminishes the value of a copyright that the students have by suggesting that
if students create works in an academic setting, because the works were au-
thored by students in their capacity as students, any secondary use is more likely
to be fair. Although the Internet has substituted school as the primary genesis
of copyrightable works for young authors, it still suggests a condescending dis-
regard for works authored by minor authors.

B. Infancy Doctrine

The court also found that although the students had attempted to disaf-
firm their contracts pursuant to the doctrine of infancy, they had received a ben-
efit from the ability to submit their papers to Turnitin.">> The court defined the
benefit as twofold. The first benefit was the “grade from their teachers, allow-
ing them the opportunity to maintain good standing in the classes in which they
were enrolled.”'® Second, the benefit was “the benefit of standing” to bring the
lawsuit, a benefit which would not be returnable if the infancy defense were in
fact to be revoked.'”* Those benefits, reasoned the court, removed from the
students the ability to disaffirm the contracts, because “he cannot take the bene-
fit of the contract without the burden of the conditions or stipulations.”*’

Before considering the merit of the identified “benefits” of the contract,
it is necessary to realize exactly what the bargain is. Before the student can get
into the site to upload his paper, the student has to click through the agreement
that agrees that iParadigms can keep an archival copy to be searched through
turnitin.com in the future. As a result, the exchange is the ability to upload a
paper for a grade, for the benefit of the student, for an ongoing license to the
student’s copyright in the work, for the benefit of iParadigms.

The two “benefits” are nothing of the sort, and create serious implica-
tions if they could be construed as such. First, it is nonsensical to state that a
benefit of a contract can be the standing to bring a lawsuit (and indeed, the court
cites no authority for this statement). Had the students attempted to bring a law-

152

iParadigms, 544 F. Supp. 2d at 481 (quoting LORD, supra note 11, at § 9.14, p. 126). The
court’s use of this language is suspect, however. The quotation begins, “If an infant enters into
any contract subject to conditions or stipulations, the minor cannot take the benefit of the contract
without the burden of the conditions or stipulations.” LORD, supra note 11, at § 9.14, p. 126
(emphasis added). A “condition” or a “stipulation™ is a qualification, restriction, or limitation
moditying the original act with which it is connected; an event, fact, or the like that is necessary to
the occurrence of some other, though not its cause; a prerequisite.” BLACK’S, supra note 35, at
333. The court fails to state what the “condition” or the “stipulation” of the iParadigms contract
is, apart from the uploading of the paper — the bargained-for burden.

55 iParadigms, 544 F. Supp. 2d at 481.
154 Id

'35 Id This conclusion was noted by the Fourth Circuit on appeal, but the Fourth Circuit de-

clined to address it in its opinion, despite being asked to by the appellants. See iParadigms. 562
F.3d at 636 n.5.
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suit based on breach of the contract and, then, attempted to avoid the contract
only as a defense to the counterclaim, logically the students would be estopped
from relying on the contract for a right to relief and in the same lawsuit claiming
that the contract is void. However, a case grounded in copyright infringement,
as this case is, is completely consistent with the notion that the contract between
the students and iParadigms was void ab initio, because any reproduction of the
material supposedly contracted for would constitute an infringement.

The idea that standing to sue may be a “benefit” of the contract raises
questions about whether implementing the doctrine of infancy may simply give
way to an infant’s quasi-contractual obligations to avoid the unjust enrichment
of a party contracting with the infant. This is true of the idea of necessaries. As
Williston notes:

An infant may make himself liable for goods that are necessary,
considering his position and station in life. This liability,

though often treated as arising from the promise of the infant, is

in reality a quasicontractual obligation . . . . If the minor
chooses not to disaffirm the contract, or, after reaching majority

to ratify it it [sic], she may do so, both when necessaries are the

subject of the contract and when they are not. What is really

meant then by saying that the minor is liable only quasicontrac-

tually for necessaries is that he may avoid his contracts to pay

for necessaries just as he may avoid other contracts, but that if

he does so, as quasi-contractual liability will be imposed upon

him by the law which liability he cannot avoid.'*®

“Necessaries” do not include “standing to sue,” and it is implausible
that the standing to sue can be part of the consideration resulting from the bar-
gain between parties; implicit in the formation of a contract is the ability of the
parties to sue for its breach.””” The language of “benefit” and “burden” suggests
the doctrine of unjust enrichment, which would require a benefit conferred upon
the infant by the plaintiff, an appreciation or knowledge by the infant of the
benefit, and the acceptance or retention by the infant of the benefit under such
circumstances as to make it inequitable for the infant to retain the benefit with-
out the payment of its value.””® However, it is clear that doctrinally, standing
has never been included in what is eligible for quasi-contractual relief from in-
fant contractors. Extension of the quasi-contract beyond necessaries all but nul-
lifies the doctrine of infancy.

136 Lorp, supra note 11, at § 9:18, pp. 181-83, 188.

“The requirement of ‘standing’ is satisfied if it can be said that the plaintiff has a legally
protectable and tangible interest at stake in the litigation.” BLACK’S, supra note 35, at 1536.

8 1d at 1129-30.

157
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First, to address the point most relevant to infants, the Turnitin contract
dealt with a service, and not a good."” Because most services do not meet the
category of necessity or other unavoidable contract, courts have allowed minors
to disaffirm their contracts for services.'® The extension of this doctrine in this
instance requires one of two further clarifications. Either the court intends to
extend the infancy doctrine to services in addition to goods, or, the court is treat-
ing the Turnitin service as a good. Treating web services as goods could create
interesting questions, such as the implication in trade.

Perhaps more notably, however, the court emphasized and identified the
benefit that was conferred upon the students — the grade that the students re-
ceived from the course. This “benefit” was in itself flawed in two distinct ways.
First, the benefit was not derived from Turnitin, the party to the contract that the
students were attempting to disaffirm. Instead, this “benefit” was conferred by
the school the students attended and by the specific instructor who graded the
students. Because the power of disaffirmance is personal to the minor or his
legal representatives, third party beneficiaries of contracts are not permitted to
disaffirm contracts entered into by minors, even though the minors’ infancy
could render the contract voidable or invalid.'®" It seems incongruous that the
supposed benefit of a contract the minor is supposed to receive is in fact permit-
ted to be bestowed by a party who has no power over the contract between the
parties to it.

The second question is how precisely to quantify the benefit conferred
by a clickwrap agreement that merely permits the user to post to a certain web
site. Monetarily, the user may receive no benefit. The user may find ease of
communication with Facebook, or substantially cut down on distribution costs
by posting to a site. However, the required license or temporary suspension of
rights seems like a disproportionate price to pay where the only cost a site has in
distributing the material is wholly not dependent upon whether the user has any
content posted thereon. Quantification of this benefit and its practical effect
could influence other tests involving online distribution such as fair use and
even infringement.'® However, the iParadigms court paradoxically refused to

13 Even the home page of turnitin.com indicates that Turnitin is in fact a service. See Turnitin,

http://www.turnitin.com/static/index.html (last visited Nov. 9, 2009).

10 See, e.g., Berg v. Traylor, 148 Cal. App. 4th 809, 818 (2d Dist. 2007) (“As a general propo-
sition, parental consent is required for the provision of services to minors for the simple reason
that minors may disaffirm their own contracts to acquire such services.” (quoting Ballard v. An-
derson, 4 Cal. 3d 873, 878 (1971))).

161 1 oRD, supra note 11, at § 9:10, pp. 88-90. This has been codified in several states. See, e.g.,

CAL. Civ. CODE §§ 34, 35 (West 1987); GA. CODE ANN. § 13-5-3 (1933); IDAHO CODE ANN. § 32-
103 (1972); MONT. CODE ANN. § 41-1-304 (1997); OKLA. STAT. tit. 15, § 19 (1972); S.D.
CODIFIED LAWS § 26-2-6 (1972); see also Harris v. Ward, 224 So. 2d 517 (La. App. 2d Cir.
1969) (holding a sale may not be held invalid as to the plaintiff who was neither a party to the
contract nor an assignee of the rights of the minor).

182 For example, the first fair use factor is the purpose and character of the allegedly infringing

use. 17 U.S.C. § 107. This factor often looks at whether the work is commercial or noncommer-
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acknowledge this benefit when considering whether or not there would be an
effect on the marketplace for the students’” works.

VI. A SOLUTION

In light of the court’s decision in A.V. v. iParadigms, it is clear that in
the wrong context the infancy doctrine could be little more than a speed bump
for the party contracting with the minor to overcome. The iParadigms court
may have reached the right conclusion due to the bad-actor status of the minor
authors — in this case involving cheating and plagiarism, it is difficult to see
what objection the minors would have to the archiving of their works, unless
they believed that future submitted works would be flagged because they raised
alarming similarity to their works.'” Applied in a different context, however,
the minor author could be left without recourse upon discovering the number
and nature of the rights that the author has unknowingly licensed away. This
opinion is worrisome, as it highlights the error in relying on a doctrine that few
are willing to apply.'®*

Part of the underlying problem in relying on the doctrine of infancy to
save infant authors from the contracts which they enter into restricting or allow-
ing the dissemination of their copyrighted works is the lack of a clearer directive
about its application. Although the doctrine in principle may be exactly what is
necessary to help these young authors, in practice, it is housed in the codes of
fifty separate governing entities, each of which must be construed differently
when applied to the rights created by Congress. As a result, the only considera-
tion of this issue will come from courts where underage copyright owners are
able to use their infancy as a defense because in itself, infancy has been held not
to be a viable cause of action.

The failsafe solution, then, is for Congress to address the question of
contracts involving minors, incorporating portions into the Copyright Act. The
traditional governance of the laws of contract by the states has not prevented
Congress from addressing certain contractual problems within the Copyright
Act. In fact, Congress may already have the framework for some relief in the
Act in the form of § 203. As noted above, § 203 of the Copyright Act provides
for the outright termination of transfers of copyright by the author, effecting the

cial in nature. If distribution online were to be a quantifiable benefit to the alleged infringer, uses
that previously have been deemed noncommercial in nature and more likely to be considered a
fair use of a copyrighted work could be found to confer a commercial benefit upon the user, mak-
ing almost all unlicensed online uses of copyrighted works unfair under § 107.

163 In other words, it is most likely conceivable that the teen authors wished to sell their works

to underclassmen for use in future classes.

164 The author is aware that as precedent, this District Court opinion is less likely to be afforded

precedential value than those of its appellate counterparts. However, because the doctrine of
infancy has few modern decisions on which to rely, the persuasive value of every holding increas-
es.
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rights’ return back to the author.'®® However, the section provides that the trans-
fer must be terminated within a five-year window thirty-five years affer the ex-
ecution of the transfer.'®® As a result, transfers and licenses involving an author
who would invoke the doctrine of infancy to invalidate them are necessarily
excluded; the contracting infant must seek to invalidate the contract during their
infancy or soon thereafter,'”” making the realistic time lapse considerably less
than twenty years.

One straightforward way to incorporate the doctrine of infancy into the
Copyright Act is merely to add the possibility of infant invalidation directly into
§ 203. In addition to the possibility of termination of transfer or license thirty-
five years after the execution of a contract, Congress could provide for the ter-
mination of transfer or license within a five-year window after the execution of
the transfer, if the author has not yet reached the age of majority, or within five
years of the author’s attaining the age of majority if the author would not in fact
attain that age within the five-year period.’® To avoid the bad-faith situation
presented in A.V. v. iParadigms, the author would have to sign a statement to
the effect that the termination was not being made for any improper purpose —
a statement that, if successfully challenged, would amount to fraud on the Copy-
right Office with the possibility of penalty.

Of the remaining provisions of § 203, only one would have to be
amended because it does not go far enough to protect minors in a similar trans-
fer termination. Under § 203(b)(1), authors of derivative works prepared pur-
suant to the grant prior to its termination may continue to use those derivative
works. In order to reflect the infancy doctrine, an amendment to § 203 could
not permit this to continue. The distinction is warranted for two reasons. First,
if derivative works are not permitted, then § 203 would act more as an invalida-
tion of the contract — similar to what the infant would be able to achieve under
the traditional doctrine of infancy. Second, the difference in the timing of inva-
lidating an infant’s transfer (which could occur in as little as one year within the
execution of the grant) renders it less likely that derivative works would have
been created in that time span.

Such a solution is not contrary to the purpose of § 203. According to the
Notes of Committee on Judiciary, the law was intended to safeguard authors
“against unremunerative transfers.”'® The Committee noted that the law was
necessary “because of the unequal bargaining position of authors, resulting in

165

17 U.S.C. § 203(b). The termination of transfers also applies to other rights-holders, though
it seems likely that most minors discussed in this Article would not have engineered multiple

licenses or transfers at this point in their careers.

1 Id § 203(a)(3). Or, if the grant covers the publication of the work, any time during a five-

year window beginning at the earlier of thirty-five years from the date of publication or forty years

from the date of execution of the grant.
17 See LORD, supra note 11, at § 9.14, p. 126.
18 See Appendix A infia.

199 See 17 U.S.C. § 203 (citing H.R. Report No. 94-1476).
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part from the impossibility of determining a work’s value until it has been ex-
ploited,” and found that § 203 “reflects a practical compromise that will further
the objectives of the copyright law while recognizing the problems and legiti-
mate needs of all interests involved.”'”’ The extension of § 203 to infant con-
tracts is natural. Largely, contracts that infant authors would enter into have the
possibility of being unremunerative or underremunerative, and the authors defi-
nitely suffer from an unequal bargaining power when faced with the contracts of
large corporations. And, the compromise that can be achieved with the addition
of a half a paragraph to § 203(a)(3) has the potential to further the objectives not
only of copyright law but also of the doctrine of infancy, without tampering
with the defensive mechanism as it exists in most states.

Insofar as state laws are concerned, incorporating the doctrine of infan-
cy into the Copyright Act would solve two problems. First, as discussed above,
typically, while the Copyright Act preempts coexisting state law rights, it has
been held not to preempt most rights based in contract.'’" This is because most
rights conferrable by contract are not squarely addressed within the Copyright
Act. § 203, however, has been held to preempt a terminable-at-will contract that
deals with the mode of contracting regarding a grant of copyright.'’”> This
precedent would have stare decisis value to apply to all questions arising from §
203, such as whether contracts with infants would be preempted as well.

Second, including the termination of infant contracts within § 203
would eliminate the need to harmonize conflicting state applications of the doc-
trine of infancy, at least as far as copyright is concerned. Relatively few discre-
pancies exist among state laws with respect to the doctrine of infancy, but some
exist. California offers one of the most protective laws with respect to minors in
the entertainment industry,'” but it does not directly address any copyrights that
they might own. Under a new § 203, because it would specifically address the
question of copyright ownership, any claims to the contrary would be
preempted, and state laws differing with respect to age of majority would be
deemed irrelevant for copyright purposes.

Two concerns might arise from the amendment of § 203. First, it is dif-
ficult to determine the extent to which terminations under § 203 would be filed,
as well as the administrative costs it would impose upon the Copyright Office.
As it is currently written, § 203 only covers works created on or after January 1,
1978. Because of the mandatory thirty-five year period, therefore, the earliest
that a grant can be terminated under this section is January 1, 2013, so at this

170 Id

Ul See, e.g., ProCd v. Zeidenberg, 86 F.3d 1447, 1455 (7th Cir. 1996).

2 See Rano v. Sipa Press, Inc., 987 F.2d 580, 585 (Sth Cir. 1993) (finding terminable-at-will
licensing agreements for copyrights under California law to be in direct conflict with § 203 and

therefore preempted).

1 See discussion supra.
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point not much discussion has been had about § 203 and its implementation.'™
The first notices of terminations of transfer were thus eligible to be filed on Jan-
uary 1, 2003, but one was not actually filed until August 2004.'” As of De-
cember 10, 2009, only ninety-one notices of terminations of transfer had been
filed with the Copyright Office.'” At an average of about eighteen per year,
then, the costs as thus far established are not high, especially considering that
the Copyright Office plays solely a recording function. However, the urgency
with which minors may wish to retrieve rights could be greater than the urgency
of an estate seeking to recoup rights on behalf of a deceased author, placing
more pressure upon the Copyright Office for expediency.

Moreover, because they are not yet in effect, no terminations have been
tested in the courts, so it is unclear what amount of litigation terminations under
this title will inspire. On January 8, 2010, comics giant Marvel Entertainment
sued the heirs of cartoonist Jack Kirby for exercising the termination of transfer
rights with respect to the copyrights in various franchises such as X-Men, The
Fantastic Four, Spider-Man and The Incredible Hulk."”” The heirs filed notices
of terminations of transfer September 16, 2009, for a copyright transfer granted
in 1972."® The litigation, which appears to center on whether the Kirby works
were works-made-for-hire,'” may provide a barometer to determine the litiga-
tion costs that terminations of transfer will ultimately entail.

The second concern one might have about § 203 is that it treats minors
even more favorably than their adult counterparts who are subject to the same
contracts. In one respect, this is the purpose behind the infancy doctrine; adults
who would be subject to the identical contractual terms and conditions would be
forced to comply with their requirements, whereas their contracting underage

7 However, there have been discussion concerning and cases interpreting 17 U.S.C. § 304,

which covers transfers of works under the 1909 Copyright Act. This Article does not suggest
amending that section of the Act, as all works created by minor authors (even assuming creation at
infancy) would not have been created prior to 1991.

3 See 17 U.S.C. § 203(a)(4)(A) (providing that notice shall not be served upon a transferee, or
recorded with the Copyright Office, more than ten years prior to the termination). The first notice
of transfer was filed August 23, 2004, by the trustee of Ira Gershwin, terminating the transfer of
“*s wonderful & 163 other titles” to Warner/Chappell Music, Inc., effective January 5, 2013.
Copyright Office Record V3514D325 (recorded August 23, 2004).

76 Interestingly and perhaps ironically, one of these terminations is the termination of the

transfer of the copyright in E. Allan Farnsworth, Contracts, to Aspen Publishers, Inc., filed by his
widow and surviving children. Copyright Office Record V3560D577 (recorded Feb. 25, 2008).

"7 See Erik Larson, Marvel Sues Over Copyright Claims by Artist’s Heirs, BUs. WK. (Jan. 8,
2010), available at http://www.businessweek.com/news/2010-01-08/marvel-sues-over-copyright-
claims-by-artist-s-heirs-update1-.html (last visited Jan. 12, 2010). The lawsuit is Marvel World-
wide Inc v. Kirby, 2010-cv-141, U.S. District Court, Southern District of New York (Manhattan).

'8 Press Release, Nasdaq, Marvel Sues the Children of Legendary Comic Book Creator Jack

Kirby, available at http://www.nasdaq.com/aspx/stock-market-news-
story.aspx?storyid=2010010908 13dowjonesdjonline000008&title=press-release-marvel-sues-the-
children-of-legendary-comic-book-creator-jack-kirby (last visited Jan. 12, 2010).

179 Id.
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counterparts would be able to avoid them. However, amending § 203 would
provide an easy exemption for a protected category of authors while permitting
online distributors to continue embedding problematic copyright licenses within
their terms and conditions for authors who may be older by a matter of weeks.
In this respect, the amendment would achieve the primary purpose of § 203 —
“to give authors . . . a second chance to market works even after a transfer of
rights has been made”'® — but would not legislate fair and reasonable practices
for those providing terms and conditions on web sites.

VII. CONCLUSION

Currently, there are very few opportunities to join the discourse about
the infancy doctrine, and even fewer to join in its favor. The trend among scho-
lars for years has been to criticize the doctrine and call for its abolition. Even in
the area of minors online, it is easy to believe that the infancy doctrine has abso-
lutely no applicability due to the relationship the contracting minor most often
has to the copyrighted work. In other words, better-known issues involve child-
ren illegally downloading music or other content, creating unsympathetic bad
actors whom we want to hold accountable for their contracting or infringing
activities online."®" This is an aspect shared by the iParadigms case. Practically
speaking, the only rational motivation for teen authors to care whether Turitin
retains a nonexclusive license for their copyrights is for the hopes to keep it
from searching in the future — perhaps after selling a successful paper to a fu-
ture student of the same instructor, or reusing the paper in a collegiate or univer-
sity context. To its credit, the limited license that Turnitin retains neither raises
a possibility of infringement based on the Turnitin license nor prevents the au-
thor, in most cases, from capitalizing on his own copyrighted work. If more
online models followed this example, this conversation could be purely academ-
ic.

But when we consider the case of Akiane Kramarik and other child art-
ists and authors who merely want to distribute or display online works, it be-
comes easier to see why we should preserve this doctrine or at least implement
some workings of it into the Copyright Act. The flaws apparent in the licenses
running to the web sites from the child authors are indicative of flaws apparent
in all terms and conditions automatically licensing copyrighted content of work.
By highlighting and addressing this problem with respect to children, it is possi-
ble that a way to resolve the problems inherent in site terms and conditions can
be illuminated.

'8 Walthal v. Rusk, 172 F.3d 481, 484 (7th Cir. 1999) (finding that § 203 did not prevent a
termination of an agreement pursuant to contract law).

181 See, e.g., Daniel, supra note 49; Bowie & Jensen, LLC, The (Unanticipated) Costs of Child
Rearing, LEGALEASE NEWSLETTER (Vol. 7, Issue 2, Apr. 8, 2009), available at http://www.bowie-
jensen.com/News/NewslettersArchive/Vol7lssue2/art04 ParentallLiability.htm] (last visited Jan.
12, 2010) (discussing costs of parental secondary liability for child infringement cases).
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The wolf also shall dwell with the lamb, and the leopard shall
lie down with the kid; and the calf and the young lion and the
fatling together; and a little child shall lead them.

— The Holy Bible, Isaiah 11:6'%

82 Jsaiah 11:6 (King James).
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APPENDIX A

§ 203 Termination of transfers and licenses granted by the author [suggested
revision]|

(a) Conditions for Termination. — In the case of any work other than a
work made for hire, the exclusive or nonexclusive grant of a transfer or license
of copyright or of any right under a copyright, executed by the author on or
after January 1, 1978, otherwise than by will, is subject to termination under the
following conditions:

(1) In the case of a grant executed by one author, termination of
the grant may be effected by that author or, if the author is dead,
by the person or persons who, under clause (2) of this subsec-
tion, own and are entitled to exercise a total of more than one-
half of that author’s termination interest. In the case of a grant
executed by two or more authors of a joint work, termination of
the grant may be effected by a majority of the authors who ex-
ecuted it; if any of such authors is dead, the termination interest
of any such author may be exercised as a unit by the person or
persons who, under clause (2) of this subsection, own and are
entitled to exercise a total of more than one-half of that author’s
interest.

(2) Where an author is dead, his or her termination interest is
owned, and may be exercised, as follows:

(A) The widow or widower owns the author’s entire termi-
nation interest unless there are any surviving children or
grandchildren of the author, in which case the widow or wi-
dower owns one-half of the author’s interest.

(B) The author’s surviving children, and the surviving
children of any dead child of the author, own the author’s
entire termination interest unless there is a widow or wi-
dower, in which case the ownership of one-half of the au-
thor's interest is divided among them.

(C) The rights of the author’s children and grandchildren
are in all cases divided among them and exercised on a per
stirpes basis according to the number of such author’s child-
ren represented; the share of the children of a dead child in
a termination interest can be exercised only by the action of
a majority of them.
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(D) In the event that the author’s widow or widower, child-
ren, and grandchildren are not living, the author’s executor,
administrator, personal representative, or trustee shall own
the author’s entire termination interest.

(3) Termination of the grant may be effected as follows:

(A) At any time during a period of five years beginning at
the end of thirty-five years from the date of execution of the
grant; or, if the grant covers the right of publication of the
work, the period begins at the end of thirty-five years from
the date of publication of the work under the grant or at the
end of forty years from the date of execution of the grant,
whichever term ends earlier;

(B) If the author has not yet attained eighteen years of age,
at any time during a period of five years from the date of
the execution of the grant; or, if the author will not attain
eighteen years of age within five years from the date of the
execution of the grant, within five years of the author’s
eighteenth birthday.

(4) The termination shall be effected by serving an advance no-
tice in writing, signed by the number and proportion of owners
of termination interests required under clauses (1) and (2) of
this subsection, or by their duly authorized agents, upon the
grantee or the grantee's successor in title.

(A) The notice shall state the effective date of the termina-
tion, which shall fall within the five-year period specified
by clause (3) of this subsection, and the notice shall be
served not less than two or more than ten years before that
date. A copy of the notice shall be recorded in the Copy-
right Office before the effective date of termination, as a
condition to its taking effect.

(B) The notice shall comply, in form, content, and manner
of service, with requirements that the Register of Copy-
rights shall prescribe by regulation.

(5) Termination of the grant may be effected notwithstanding
any agreement to the contrary, including an agreement to make

a will or to make any future grant.

(b) Effect of Termination. — Upon the effective date of termination, all
rights under this title that were covered by the terminated grants revert to the
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author, authors, and other persons owning termination interests under clauses
(1) and (2) of subsection (a), including those owners who did not join in signing
the notice of termination under clause (4) of subsection (a), but with the follow-
ing limitations:

(1) If termination is effected pursuant to section (a)(3)}(A)
above, a derivative work prepared under authority of the grant
before its termination may continue to be utilized under the
terms of the grant after its termination, but this privilege does
not extend to the preparation after the termination of other de-
rivative works based upon the copyrighted work covered by the
terminated grant.

(2) The future rights that will revert upon termination of the
grant become vested on the date the notice of termination has
been served as provided by clause (4) of subsection (a). The
rights vest in the author, authors, and other persons named in,
and in the proportionate shares provided by, clauses (1) and (2)
of subsection (a).

(3) Subject to the provisions of clause (4) of this subsection, a
further grant, or agreement to make a further grant, of any right
covered by a terminated grant is valid only if it is signed by the
same number and proportion of the owners, in whom the right
has vested under clause (2) of this subsection, as are required to
terminate the grant under clauses (1) and (2) of subsection (a).
Such further grant or agreement is effective with respect to all
of the persons in whom the right it covers has vested under
clause (2) of this subsection, including those who did not join in
signing it. If any person dies after rights under a terminated
grant have vested in him or her, that person’s legal representa-
tives, legatees, or heirs at law represent him or her for purposes
of this clause.

(4) A further grant, or agreement to make a further grant, of any
right covered by a terminated grant is valid only if it is made af-
ter the effective date of the termination. As an exception, how-
ever, an agreement for such a further grant may be made be-
tween the persons provided by clause (3) of this subsection and
the original grantee or such grantee's successor in title, after the
notice of termination has been served as provided by clause (4)
of subsection (a).

(5) Termination of a grant under this section affects only those
rights covered by the grants that arise under this title, and in no
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way affects rights arising under any other Federal, State, or for-
eign laws.

(6) Unless and until termination is effected under this section,

the grant, if it does not provide otherwise, continues in effect
for the term of copyright provided by this title.
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