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miners who owed their "soul to the company store,"2 but he could well have been
singing about modem-day, low-wage workers in Appalachia who find
themselves at the confluence of wage garnishment and high post-judgment
interest rates.

A wage gamishment, or lien on wages, or withholding order, or income
execution, as it is variously known, allows a judgment creditor to divert a portion
of an employee's wages to the creditor to satisfy a judgment.3 A wage
garnishment is issued by a court upon the application of a judgment creditor and
directs an employer to take wages for the payment of a judgment.4 Although
federal law establishes the maximum that can be taken to satisfy a judgment,'
states have discretion in further limiting the amount that can be garnished and
establishing how garnishment will take place.' Two other states-North and
South Carolina-do not have a wage garnishment law.7 Four states in the
Appalachian Region-New York, Maryland, Ohio, and Pennsylvania-have
adopted an approach to wage garnishment that provides relief to the lowest wage
workers.' Small changes to the garnishment statutes in the other states in the
Appalachian Region could enhance the economic stability of low-wage workers
at no cost to the state.

High interest rates on judgments exacerbate the problem of gamishments
for low-wage workers.' States have considerable discretion in setting post-
judgment interest rates.10 These rates are set by statute." The combination of
wage garnishment and high post-judgment interest rates makes it impossible for
low-wage workers to get out of debt and can drive some workers out of the job

2 Id
3 This article adopts the term "wage garnishment" to refer to post-judgment attachment of
wages. In New York, it is known as an "income execution." N.Y. C.P.L.R. 5231 (McKinney 2017).
In West Virginia, it is known as a "suggestee execution." W. VA. CODE ANN. § 38-5B-3 (West
2018), and in Alabama as a "withholding order." ALA. CODE §§ 30-3D-501 to -503 (2018).
4 See John S. Kiernan, Wage Garnishment: How It Works & What to Do, WALLETHUB (July
3, 2015), https://wallethub.com/edu/wage-garnishment/25902/.
5 15 U.S.C. §§ 1671-77 (2012).
6 See infra Appendix I.
7 See Wages Being Garnished by Debt Collectors? Learn Your State's Wage Garnishment
Laws, FAIR-DEBT-COLLECTION.COM [hereinafter FAIR DEBT COLLECTION], https://www.fair-debt-
collection.com/state-wage-garnishments.html#41 (last visited Mar. 29, 2018).

Id.
9 Except for Georgia and Ohio, post-judgment interest rates in the Appalachian region are
among the highest in the United States, ranging from 6-12%. Brian P. Miller, Statutory Post-
Judgment Interest: The Effect of Legislative Changes After Judgment and Suggestions for
Construction, 1994 BYU L. REv. 601, 618-31 (1994).
10 Id. at 601.
11 "Post-judgment interest did not exist at common law and is solely a matter of legislative
grace." Id.
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market. 12 This is particularly problematic in states with a high percentage of
people living in poverty.13

Through modest legislative reform, states can mitigate the effect of wage
garnishment and high post-judgment interest rates and improve the economic
stability of low-wage workers at no cost to the state. The challenge in enacting
such legislation is to devise policies that strike a balance between allowing for
the collection of just debts and not driving low-wage workers out of jobs or
deeper into poverty.14 Part II of this Article presents a case study to illustrate the
problem wage garnishment presents for low-wage workers. Part III examines
two of the fundamental choices states make about garnishment and provides
examples of the choices states make about the formula they will use to calculate
the amount that can be garnished, and the procedures a state will use to
implement wage garnishment. Part IV considers the consequences of post-
judgment interest rates. Part V concludes with some recommendations about
how states can reform their wage garnishment laws to mitigate the deleterious
effect of wage garnishment on low-wage workers.

II. A CASE STUDY

Vivian Johnson has worked as a home health aide for the past 10 years."
She likes the agency she works for because they respect her work, they are
responsive to her concerns, and they pay almost $2 per hour more than she could
earn elsewhere. More importantly, from Ms. Johnson's perspective, she has been
the home health aide to the same elderly woman for years. She likes her client,
feels appreciated by her, and worries that no one else would do as good a job
taking care of her.

Nine years ago, Ms. Johnson's appendix ruptured. Hospitalization cost
$17,000. When Ms. Johnson did not pay the bill, the hospital sued. Ms. Johnson
received notice of the lawsuit but did not contest the claim for several reasons:
she assumed the amount was correct; she could not afford to hire a lawyer and

12 See Sara Sternberg Greene, The Bootstrap Trap, 67 DUKE L.J. 233, 277 (2017).
13 From 2011 to 2015, the number of people living in poverty in Alabama, Georgia, Kentucky,
Mississippi, and West Virginia exceeded 18% when the national percentage was 15.5%. KELVIN
POLLARD & LINDA A. JACOBSEN, THE APPALACHIAN REGION: A DATA OVERVIEW FROM THE 2011-
2015 AMERICAN COMMUNITY SURVEY 70 (2017),
https://www.arc.gov/assets/research-reports/DataOverviewfrom201 lto20l5ACS.pdf.

14 See Davis v. Paschall, 640 F. Supp. 198, 201 (E.D. Ark. 1986). The tension is between the
"creditor's interest in seeking a quick and inexpensive satisfaction of the debt after having obtained
a judgment" and the debtor's "interest in retaining exempt property to meet the basic expenditures
of life." Id.

15 This hypothetical is based on a real case, but details that would identify the client have been
changed.
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made too much money to qualify for free legal services; she could not afford to
take time off from work; and she did not know of any legal defense. 16

The court awarded the hospital a default judgment 7 of $17,000 at the
prevailing interest rate of 7.5%.18 The hospital then sold the judgment to a third-
party debt buyer who applied for a "writ of garnishment" from the court that
allowed it to garnish Ms. Johnson's wages." Ms. Johnson's employer is
obligated to withhold a portion of her wages and send them to the court for
distribution to the judgment creditor.2 0

Before the wage garnishment, Ms. Johnson, like many other people, was
living paycheck to paycheck. 2 1 The garnishment has created collateral problems
for her. She has overdrawn her checking account and incurred overdraft fees. She
has used her credit card more often to pay for food but is able to pay only the
minimum balance at a high interest rate. More than once she has fallen behind
on her rent, and she has faced the prospect of having her electricity, gas, and
phone service shut off.

Worst of all, Ms. Johnson has no meaningful prospect of ever paying off
this debt. In the eight years since the judgment was entered against her, she has
paid approximately $5,000, but now, due to the interest rate on the judgment, she
owes more than $18,000. She has made steady payments, but the debt keeps
growing. She faces three equally unpalatable options: continue to surrender 25%
of her pay each week2 2 to the judgment creditor, quit and hope the creditor will
not locate her if she finds another job, or spend money she does not have to
declare bankruptcy.23

16 Joel Tay, Consumer Debt Collection in Massachusetts: Is Civil Gideon a Solution? 11
HARV. L. & POL'Y REV. 2 (2017).

7 ALA. R. Civ. P. 55. Between 70% and 90% ofjudgments are defaults. Dali6 Jimdnez, Dirty
Debts Sold Dirt Cheap, 52 HARv. J. ON LEGIS. 41, 55 (2015).
18 ALA. CODE § 8-8-10(a) (2018).
19 Id. § 6-10-7.
20 See id. § 6-6-453.
21 A survey commissioned by Go Banking Rates in 2017 found that 49% of Americans are
living paycheck to paycheck. Sydney Champion, Survey Finds Great Recession Aftershocks Are
Still Rattling Americans, Go BANKING RATES (June 26, 2017),
https://www.gobankingrates.com/making-money/survey-finds-great-recession-aftershocks-still-
rattling-americans/.
22 The law exempts 75% of wages per week from garnishment. ALA. CODE § 6-10-7.
23 Although it is possible to discharge such a debt in bankruptcy, there are costs associated
with doing so. In 2017, those costs were between $1,500 and $4,000. The Cost of Bankruptcy,
DEBT.ORG, https://www.debt.org/bankruptcy/cost/ (last visited Mar. 29, 2018).
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III. STATE CHOICES ON WAGE GARNISHMENT

It -was precisely this dilemma that Congressman Henry Gonzales
identified when Congress enacted the Consumer Credit Protection Act in 1968:

For a poor man-and whoever heard of the wage of the affluent
being attached?-to lose part of his salary often means his
family will go without the essentials. No man sits by while his
family goes hungry or without heat. He either files for consumer
bankruptcy and tries to begin again, or just quits his job and goes
on relief. Where is the equity, the common sense, in such a
process?24

Given the widespread poverty in the Appalachian Region, fostering the
efforts of low-wage earners to be self-supporting has a particular urgency.
Although poverty rates are significantly higher in the Appalachian Region than
in other parts of the country,25 unemployment rates for the region average only
slightly higher than the national average. 26  Low wages, rather than
unemployment, help explain why the per capita income in the Appalachian
Region lags almost 20% behind the national average.27 Under these
circumstances, preserving the wages that 'people earn is of paramount
importance.28

Wage garnishment has the potential to drive low-wage workers out of
jobs and further into poverty. High interest rates, discussed in Part IV below,
exacerbate this problem. Reforming state garnishment laws is an important step
in developing a coherent poverty policy. As states strive to find the balance

24 Sniadach v. Family Fin. Corp., 395 U.S. 337, 342 n.9 (1969) (quoting 114 CONG. REC. 1833
(1968)).
25 Georgia, West Virginia, Alabama, Kentucky, and Mississippi rank among the 10 states with
the highest poverty rate. Claire Hansen, States with the Highest Poverty Rate, U.S. NEWS (Sept.
26, 2017, 4:33 PM), https://www.usnews.com/news/best-states/slideshows/the- 10-states-with-the-
highest-poverty-rate.
26 In 2015, the unemployment rate in the Region was 5.8% compared to 5.3% nationally.
Relative Unemployment Rates in Appalachia, 2015, APPALACHIAN REGIONAL COMMISSION,
https://www.arc.gov/research/MapsofAppalachia.asp?MAPID=24 (last visited Mar. 29, 2018).
27 Personal Income Rates, 2015, APPALACHIAN REGIONAL COMMISSION,
https://www.arc.gov/reports/customreport.asp?REPORTID=69 (last visited Mar. 29, 2018).
28 The United Nations Special Rapporteur on extreme poverty and human rights recently
visited Alabama, Georgia, and West Virginia. He characterized "unlivable wages" as one
circumstance common to many people living in poverty. Statement on Visit to the USA by Professor
Philip Alston, United Nations Special Rapporteur on Extreme Poverty and Human Rights, UNITED
NATIONS HUM. RTs. OFF. HIGH COMMISSIONER, TT 11, 20 (Dec. 15, 2017),
http://ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewslD=22533&LangID=E.
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between post-judgment 29 debt collection and the potentially destabilizing effect
of wage garnishments, two issues stand out. The first is the dollar amount
judgment creditors can garnish.30 Although the amount exempt from
garnishment cannot be less than the amount protected by federal law, it can be
higher. 3 The second issue centers on the procedures for implementing wage
garnishments. Federal law, with a few exceptions, leaves the details of the
garnishment process to the discretion of the states.32

A. Adjust the Amount that Can Be Garnished

Once a plaintiff (creditor) obtains a money judgment, the creditor can
collect the judgment by garnishing wages.3 3 Federal law sets out the formula for
calculating the maximum that can be garnished: the lesser of either wages in
excess of 30 times the federal minimum wage or 25% of wage earner's
disposable earnings. 34 In most states, "disposable earnings" are defined as
earnings after deductions "required by law to be withheld." 35

Garnishing wages has serious implications for workers. For example,
Kentucky is typical of the states in the Appalachian Region that have adopted
the federal formula for calculating the amount of a wage garnishment.36 In

29 Federal law prohibits, and courts have declared unconstitutional, pre-judgment
garnishments. See Davis v. Paschall, 640 F. Supp. 198, 201-02 (E.D. Ark. 1986).
30 15 U.S.C. § 1673 (2012).
31 See Hodgson v. Cleveland Mun. Court, 326 F. Supp. 419, 435 (N.D. Ohio 1971); Marshall
v. Safeway Inc., 88 A.3d 735, 738 (Md. 2014).
32 See 15 U.S.C. § 1673(b). However, some types of debt fall outside the federal limits on
wage garnishment. Samantha Kemp, Types of Garnishment in Order of Priority, LEGALBEAGLE,
https://legalbeagle.com/12106359-types-garnishments-order-priority.html (last visited Mar. 29,
2018). Many states prioritize the collection of certain debts, typically child and spousal support,
bankruptcy, tax levies, and fines owed to the state. See id. All the states in the Appalachian Region
give priority to collection of child support arrearages and allow wage garnishment for child support
arrearages at a higher percentage. See Wage Garnishments & Attachments, NOLO,
https://www.nolo.com/legal-encyclopedia/wage-garnishments-attachments (last visited Mar. 29,
2018). The policy in Mississippi is typical: the amount of disposable income that can be withheld
for child support is 50% if the debtor is supporting another child or spouse. MISS. CODE ANN. § 85-
3-4(3)(b)(i) (West 2018). If the debtor is not supporting another child or spouse, then 60% of the
debtor's disposable income may be garnished. Id. § 85-3-4(3)(b)(ii). Those percentages go up to
60% and 65% respectively if the garnishment is to enforce "a support order with respect to a period
which is prior to the period of twelve (12) weeks which ends with the beginning of such
workweek." Id. § 85-3-4(3)(b)(iii).
3 Prejudgment gamishments are prohibited in most states or strictly limited. See, e.g., N.M.
STAT. ANN. § 35-12-1 (West 2018).
34 15 U.S.C. § 1673 (2012). '
3 See N.Y. C.P.L.R. 523 1(c)(ii) (McKinney 2018).
36 See infra Appendix I.
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Kentucky, the median annual household income is $45,000.37 A single person
with no dependents who earned that amount would have an annual after-tax
income of approximately $34,500. Garnishment would reduce such a wage
earner's annual income to approximately $25,900."

Although that reduction of income would be disruptive to someone who
earns the median income, the effect of wage garnishment on a worker who earns
minimum wage is potentially catastrophic. A worker in Kentucky who earns
minimum wage would have an annual after-tax income of approximately
$15,800 (based on 2017 tax rates).39 The allowable weekly wage garnishment
would be $76, leaving an annual income of approximately $11,900.40 Wage
garnishment would cause this worker's income to drop below the federal poverty
level. 4 ' The effect is even more pronounced when the household includes more
than one person; the income of a single parent raising two children would dip
almost to 50% of the poverty level.42

States can ensure that wage garnishment will not drive low-wage
workers into poverty by protecting more wages from garnishment. This can be
done by adjusting one or both parts of the two-part federal formula (first, the
amount by which disposable earnings exceed 30 times the federal minimum
hourly wage, and second, 25% of disposable earnings). Federal law allows
garnishment of the lesser of these numbers.4 3

1. Increase the Number of Hours of Minimum-Wage Work Exempt
from Garnishment

Exempting additional hours of low-wage work from garnishment is one
way to insulate low-wage workers from the destabilizing effect of wage
garnishment. Under federal law, 30 hours of pay earned at the federal minimum
wage per week are exempt (currently $217.50 per week).44 One way for states to
assure low-wage workers that their salaries will not drop below minimum wage
is to exempt 40 hours of pay earned at the federal minimum wage (currently $290

37 Quick Facts Kentucky, U.S. CENSUS BUREAU, https://www.census.gov/quickfacts/KY (last
visited Mar. 29, 2018).
38 The worker would be permitted to retain 75% of annual disposable income. See FAIR DEBT

COLLECTION, supra note 7.
3 MORGAN SCARBORO, TAX FOUND., STATE INDIVIDUAL INCOME TAX RATES AND BRACKETS

FOR 2017 (2017), https://files.taxfoundation.org/20170727103114/FISCAL-FACT-No.-544-State-
Individual-Income-Tax-Rates-and-Brackets-for-2017-PDF-JPDATE.pdf.
40 These calculations were made by the author.
41 The federal poverty level for a one-person household in 2017 was $12,060. Annual Update
of the HHS Poverty Guidelines, 82 Fed. Reg. 8831-03, 8832 (Jan. 31, 2017).
42 The 2017 poverty level for a single parent supporting two children was $20,420. Id.
43 15 U.S.C. § 1673 (2012).
44 Id § 1673(a).
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per week). Doing so is consistent with the policy behind having a minimum
wage, which is to ensure a "minimum standard of living necessary for health,
efficiency, and general well-being of workers."45

Several states have already adopted this practice. Virginia,46 North
Dakota,4 7 Minnesota,48 and New Mexico 49 exempt 40 times the federal minimum
wage from garnishment. West Virginia," Massachusetts," Nevada,5 2 and New
Hampshire53 exempt 50 times the federal minimum wage. Maryland has
legislation pending that would exempt 80 times the federal minimum hourly
wage from garnishment.5 4

Under federal law, limits on wage garnishments are a multiple of the
federal minimum wage. 5 However, there is no reason that states that have a
higher minimum wage could not use their own minimum wage in calculating the
amount exempt from garnishment. States in the Appalachian Region take a
varied approach to the minimum wage.56 Four states in the Appalachian
Region-Maryland, 57 New York, 8 Ohio,5 9 and West Virginia6 0 -have enacted a
state minimum wage that exceeds the federal minimum wage. 6' New York is the
only state in the Appalachian Region to use its own minimum wage as a

45 The Fair Labor Standards Act of 1938, 29 U.S.C. § 202(a) (1974).
46 VA. CODE ANN. § 34-29(a)(2) (West 2018).
47 N.D. CENT. CODE ANN. § 32-09.1-3 (West 2018).
48 MINN. STAT. ANN. § 571.922(2) (West 2018).

49 N.M. STAT. ANN. § 35-12-7(a)(2) (West 2018).
50 W. VA. CODE ANN. § 46A-2-130(2)(b) (West 2018).
51 MASS. GEN. LAWS ANN. ch. 246, § 28 (West 2018).
52 NEV. REV. STAT. ANN. § 31.295(2)(c) (West 2018).
s3 N.H. REV. STAT. ANN. § 512:21(11) (2018).
54 S.B. 22, 2018 Leg., 438th Sess. (Md. 2018).
5 15 U.S.C. §1673 (West 2012).

56 See infra Appendix I.
5 MD. CODE ANN., LAB. & EMPL. § 3-413(c)(4) (West 2018).
58 N.Y. LAB. LAW § 652(1) (McKinney 2018).
s See OHIO CONST. art. II, § 34a; OHIO DEP'T OF COMMERCE, STATE OF OHIO 2018 MINIMUM
WAGE, http://www.com.ohio.gov/documents/dico_2018MinimumWageposter.pdf.
60 W. VA. CODE ANN. § 21-5C-2(5) (West 2018).
61 Four states in the Appalachian Region have adopted the federal minimum wage as the state
minimum wage (Kentucky, North Carolina, Pennsylvania, and Virginia), while four states
(Alabama, Mississippi, Tennessee, and South Carolina) have no minimum wage, and Georgia has
a $5.15 per hour minimum wage. See infra Appendix I.

[Vol. 120980

8

West Virginia Law Review, Vol. 120, Iss. 3 [2018], Art. 12

https://researchrepository.wvu.edu/wvlr/vol120/iss3/12


