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prior case law required that there be some limit on an employer’s vicarious li-
ability for sexual harassment.”*® Left without a useful principle or body of case
law, and feeling free, in the Title VII context, to deviate from agency principles
if appropriate,2 ! the Court turned to policy. The policy of Title VII is to deter
harassment, to encourage employers to adopt anti-harassment policies, and to
encourage establishment and use of internal grievance mechanisms.”* The
Court adopted its vicarious-liability-subject-to-affirmative-defense rule as a
response to such policies.?* The new rule would provide incentives to employ-
ers to prevent harassment and excuse them from liability if they took reasonable
steps to do so, a result that is completely contrary to agency law’s insistence that
employers pay the costs of their employees’ torts whether preventable or not.
Thus, to the extent the Court was basing its analysis on agency law or princi-
ples,” it failed utterly. Only by rejecting agency principles and adopting a rule
based solely on Congressional intent could the Court justify its holding.

3. The Thomas Dissent

Justice Thomas dissented from the Court’s opinion and rejected the vi-
carious-liability-subject-to-affirmative-defense rule. He began, as did the major-
ity, with the assumption that creation of a hostile work environment is necessar-
ily outside the scope of employment, first, because it is “antithetical to the inter-

20 The Court in Meritor Savings Bank v. Vinson, 477 U.S. 57, 72 (1986), argued that the
reference to “agents” in Title VII “surely evinces a [Congressional] intent to place some limits
on the acts of employees for which employers under Title VII are to be held responsible.”
Faragher, 524 U.S. at 792, 804.

B Burlington Indus., Inc., 524 U.S. at 764.

B2 Id.; Faragher, 524 U.S. at 805-06. Such deterrence-based policies are quite different from

those of either general agency law or vicarious liability. See supra Part II1.C.2.

23 The Court in Faragher noted that one of the advantages of the aided-by-the-agency-

relation test is that it is more likely to impose vicarious liability in cases of supervisor harass-
ment, where the employer has a “greater opportunity to guard against misconduct,” than in
cases of co-worker harassment. 524 U.S. at 803.

B4 See supra Parts I1.C.2.a.ii and ILC.2.c.ii.

25 In Meritor Savings Bank, 477 U.S. at 72 (1986), the Court, although declining to issue a

definitive rule on employer liability for sexual harassment, stated,

[Wle . . . agree with the [Equal Employment Opportunity Commission] that
Congress wanted courts to look to agency principles for guidance in this area.
While such common-law principles may not be transferable in all their particu-
lars to Title VII, Congress’ decision to define ‘employer’ to include any ‘agent’
of an employer surely evinces an intent to place some limits on the acts of em-
ployees for which employers under Title VII are to be held responsible.

The Court in Burlington Industries, Inc. and Faragher interpreted this language to require that
agency principles be applied to the employer liability issue. Faragher, 524 U.S. at 791-92;
Burlington Indus., Inc., 524 U.S. at 754.
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est of the employer,”?* and second, because employers cannot prevent harass-

ment even with due care.®’ Justice Thomas then correctly observed that Sec-
tion 219(2)(d) is not an all-encompassing aided-by-the-agency-relation test at
all, but is limited to cases where the employee purports to act for the em-
ployer.®® Thus, he concluded that there was no basis for finding an employer
vicariously liable for sexual harassment.”

4, Conclusions

Had Burlington Industries and Faragher been decided strictly under Ti-
tle VII, applying employment discrimination principles and precedents and rely-
ing on statutory construction, the Court could have provided a coherent system
of liability. Unfortunately, however, the Court in both cases discussed and pur-
ported to apply general vicarious liability rules from the law of agency. In the
process, it failed to understand the principles of vicarious liability.”*® By ignor-
ing the rich and complex scope of employment requirement, the Court failed to
consider, and consequently failed to advance, the underlying cost-allocation
principle of agency law. As I argue at greater length below, a full analysis of the
scope of employment requirement indicates that even hostile work environment
harassment may in some cases be within the scope of employment. Application
of the complex laws of agency to a complex set of social behaviors such as sex-
ual harassment requires a sophisticated understanding of both issues. Lacking
such an understanding, the Court was forced to resort to crude policy-based law-
making, thereby depriving both the law and the business community it serves of
a careful application of fundamental legal principles.

B. State Law Sexual Harassment and Assault Cases

Like the Supreme Court, courts applying state law considering vicarious
liability for sexual harassment frequently reach the wrong result as a result of

236 Burlington Indus.,Inc., 524 U.S. at 769 (Thomas, J., dissenting). This is, of course, a

misstatement and a misapplication of the purpose-to-serve rule, which does not require the tort
to have been in the interest of the master. Id.

»7  I4. at 770 (Thomas, J., dissenting). Again, this is a misunderstanding of the principle of

vicarious liability, which holds employers liable not in spite of the fact that, but rather, because
they cannot prevent the tortious behavior. See supra Part II1.C.2.c.ii.

28 Id. at 772 (Thomas, J., dissenting).

2 He concluded by arguing that sexual harassment is not a “freestanding federal tort,” and

therefore should not subject an employer to vicarious liability. /d. at 774. In other words, the
vicarious liability scheme should not apply to sexual harassment at all.

20 Oddly enough, the Court created a rule perfectly consistent with German principles of
vicarious liability, which excuses an employer from vicarious tort liability if she can show she
was not negligent. See § 831 BGB.
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misunderstanding the law.?*' In Michigan, for example, the court rejected em-
ployers’ vicarious liability for hostile environment harassment because “the
supervisor acts outside ‘the scope of actual or apparent authority to hire, fire,
discipline or promote.’”**?

The more common issue in state courts is employers’ vicarious liability
for sexual assaults by employees.”* Such cases were the setting for the Califor-
nia courts’ refinement of the engendered-by-the-employment test for scope of
employment, pursuant to which an employer will be vicariously liable for an
employee’s sexual assault only if the employment relationship has a causal
nexus with the impulse underlying the tort.”* Thus, where the employment re-

#1 - See Mackey v. Milam, 154 F.3d 648 (6th Cir. 1998) (applying Faragher-type analysis to
sexual harassment claims under state law).

22 Radike v. Everett, 501 N.W. 2d 155, 169 n. 46 (Mich. 1993) (citation omitted). The court
went on to state, cryptically and without explanation, that “[c]orporate liability, therefore, exists
only through respondeat superior; liability exists where the corporate defendant knew or should
have known of the harassment and failed to take prompt remedial action against the supervi-
sor.” Id. An example of both the underlying vicarious liability principle and the lack of under-
standing of that principle is provided by a recent case involving a law firm associate who, while
driving home one night, struck and killed a pedestrian. See Jennifer Myers, Suit Puts Law Firm
on the Line, LEGAL TIMES, June 25, 2001, at 1. The family of the victim sued the law firm-
employer for wrongful death, alleging that the associate was acting within the scope of her
employment because she was making business calls from her cell phone before, after, and
around the time of the accident. See id. If she was, in fact, conducting her employer’s business
from her car at the time of the accident, and thus acting to benefit her employer and in further-
ance of its business, then she was acting within the scope of her employment. The fact, noted
by one attorney-commentator, that the firm did not “direct . . . her to make cell phone calls from
her car while driving [fifty] miles per hour,” is no more relevant than the fact that a trucking
firm does not “direct” its drivers to exceed the speed limit. /d. (quoting Frank Winston Jr.).
Similarly, the plaintiffs would not, as another commentator stated, have to “prove that [the
associate’s] phone calls were the proximate cause” of the death. /d. (quoting Richard Hikey).
The employer’s liability is premised upon the fact that the employee, while acting within the
scope of employment, committed a tort (which of course must proximately cause injury to
result in liability). It is not necessary to prove that the employment caused the injury. The fact
that the employment gave rise to the tort is relevant to a determination whether the tortfeasor
was acting within the scope of employment, but the analysis is one of assessing whether the
employment increased the risk that the tort would occur, not one of proximate cause. See supra
Part II1.C.3.b.ii.

3 See, e.g., Nazareth v. Herndon Ambulance Serv., 467 So. 2d 1076 (Fla. Dist. Ct. App.
1985); Doe v. Samaritan Counseling Ctr., 791 P.2d 344 (Alaska 1990); Regions Bank & Trust,
N.A,, v. Stone County Skilled Nursing Facility, Inc., 38 S.W.3d 916 (Ark. App. 2001); Lisa M.
v. Henry Mayo Newhall Mem’l Hosp. 907 P.2d 358 (Cal. 1995); Mary M. v. City of Los Ange-
les, 814 P.2d 1341 (Cal. 1991); John R. v. Oakland Unified Sch. Dist., 769 P.2d 948 (Cal.
1989); Brown v. Argenbright Sec., 782 A.2d 752 (D.C. 2001); Baumeister v. Plunkett, 673 So.
2d 994 (La. 1996); Doe v. Purity Supreme, Inc., 664 N.E.2d 815 (Mass. 1996); Fahrendorff v.
North Homes, Inc., 597 N.W.2d 905 (Minn. 1999); Byrd v. Faber, 565 N.E.2d 584 (Ohio
1991); N.H. v. Presbyterian Church (U.S.A.), 998 P.2d 592 (Okla. 1999); Lourim v. Swensen,
977 P.2d 1157 (Or. 1999); Birkner v. Salt Lake County, 771 P.2d 1053 (Utah 1989); Thompson
v. The Everett Clinic, 860 P.2d 1054 (Wash. Ct. App. 1993).

24 See Lisa M., 907 P.2d at 365,
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quires the employee to become intimately involved with the victim, the em-
ployer might be subject to vicarious liability.?** Other courts, however, have
flatly rejected any suggestion that a sexual assault could be within the scope of
employment because such assaults are considered to be motivated by a purpose
to serve only the tortfeasor’s carnal desires, and no purpose of the employer.**
Similarly, in cases involving sexual assaults or molestation by church or youth
counselors, some courts have focused on the “personal” motives of the tortfea-
sors in denying vicarious liability,*’ while at least one court has found such
assaults to be within the scope of employment.”* In short, the state law of vi-
carious liability for sexual torts, while being more varied in both the tests used
and the results of application of those tests, is also fairly incoherent.

IV. VICARIOUS LIABILITY FOR SEXUAL HARASSMENT

A thorough understanding of the doctrine of vicarious liability is neces-
sary but not sufficient to determine whether employers should be vicariously
liable for sexual harassment. The presence or absence of vicarious liability in
most cases depends upon the determination of whether harassment is within the
scope of employment, and the tests for scope of employment depend upon an
understanding of the nature of the tort. Therefore, one must examine the nature
of sexual harassment as a tort>* before deciding whether an employer should be

M5 Seeid. at 364.

%6 See Primeaux v. United States, 181 F.3d 876, 882 (8th Cir. 1999) (applying South Dakota
law); Birkner v. Salt Lake County, 771 P.2d 1053, 1058 (Utah 1989); Thompson v. Everett
Clinic, 860 P.2d 1054, 1058 (Wash. App. 1993); see also, e.g., Cooke v. Stefani Mgmt. Servs.,
Inc., 250 F.3d 564, 569 (7th Cir. 2001) (arguing that “the supervisor directly perpetrated the
harassment through a series of rogue acts motivated by a desire to amuse himself, not benefit
his employer”); c¢f. CATHARINE A. MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN: A
CASE OF SEX DISCRIMINATION 83-92 (1979) (describing courts’ treatment of sexual harassment
as “personal” or “natural” (and thus not discriminatory or work-related) as a reason for denying
liability under Title VII).

27 See Byrd v. Faber, 565 N.E.2d 584 (Ohio 1991); N. H. v. Presbyterian Church (U.S.A.),
998 P.2d 592 (Okla. 1999). Interestingly, the court in N. H. applied the purpose-to-serve test
despite the fact that the scope of employment rule in Oklahoma is a variation on the engen-
dered-by-the-employment relationship test. See Rodebush v. Oklahoma Nursing Homes, Ltd.,
867 P.2d 1241, 1245 (Okla. 1993).

8 See Fearing v. Bucher, 977 P.2d 1163 (Or. 1999) (applying a combination of the engen-

dered-by-the-relationship and purpose-to-serve tests to find that jury could find assault to be
“the culmination of a progressive series of actions” that originated in a motive to serve the
employer); Lourim v. Swensen, 977 P.2d 1157 (Or. 1999) (applying the same combination).

249 Although sexual harassment is not a common law tort, courts have generally treated it as

a tort for vicarious liability purposes. See Mackey v. Milam, 154 F.3d 648 (6th Cir. 1998);
Arizona v. Schallock, 941 P.2d 1275 (Ariz. 1997). But see Burlington Indus., Inc. v. Ellerth,
524 U.S. 742, 774 (1998) (Thomas, J., dissenting) (“Popular misconceptions notwithstanding,
sexual harassment is not a freestanding federal tort, but a form of employment discrimina-
tion.”); Chambers v. Trettco, Inc., (Mich. 2000) (treating harassment as a civil rights violation);

¢f. MACKINNON, supra note 246, at 171 (arguing that “tort is conceptually inadequate to lhe
https:// researchrep031tory wvedu/wvlr/vol104/iss3/6
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vicariously liable.
A Understanding Sexual Harassment

Most courts and legal commentators assume that sexual harassment, es-
pecially harassment that attempts to trade employment benefits for sexual fa-
vors, is motivated by the sexual desires of the harasser.”® Psychological studies
suggest, however, that harassment is a more complicated phenomenon.”"

1. Causes

Psychologists have developed several models attempting to explain the
causes of and aggravating factors for sexual harassment.*>> One such model is

problem of sexual harassment to the extent that it rips injuries to women’s sexuality out of the
context of women’s social circumstances as a whole”). To the extent sexual harassment results
in an obligation not based on consent to be bound, it seems appropriate in light of general legal
principles to treat it as a tort. /d.

20 See Katherine M. Franke, What's Wrong With Sexual Harassment?, 49 STAN. L. REV.
691, 698-701 (1997) (describing the “Biological” model, which understands harassment as the
natural result of a sexually integrated workplace).

B! Even if harassment is motivated by a desire for sex, it may be a more complicated

phenomenon than at first appears. Recent highly controversial literature suggests, for example,
that rape (and perhaps other sexual coercion) is a naturally occurring biological mating strategy,
arising in part from, although not consciously motivated by, the desire to procreate. See, e.g.,
Randy Thomhill & Craig T. Palmer, Why Men Rape, THE SCIENCES, Jan.—Feb. 2000, at 30; see
also Kimberly A. Tyler et al., Coercive Sexual Strategies, 13 VIOLENCE & VICTIMS 47 (1998)
(examining various coercive “strategies” used by men in college); id. at 54 (noting a positive
correlation between men who had had sex in the past six months and those willing to use verbal
coercion and alcohol or drugs to obtain sex). Other scientists assert, however, that rape has its
origins in a violent desire to assert power and dominance and exercise control. See Just Why Do
Men Rape?, THE SCIENCES, May-June 2000, at 3 (collecting responses to Thornhill and
Palmer).

%2 Some legal commentators have argued, with little or no empirical support, that sexual

harassment is a way to put women in their place by sexualizing and feminizing them. See
Franke, supra note 250, at 764; Elizabeth Grauerholz, Sexual Harassment in the Academy: The
Case of Women Professors, in SEXUAL HARASSMENT IN THE WORKPLACE: PERSPECTIVES,
FRONTIERS, AND RESPONSE STRATEGIES 29, 43 (Margaret S. Stockdale ed., 1996) [hereinafter
SEXUAL HARASSMENT IN THE WORKPLACE]. Harassment is said to be an attempt to “sexually
subordinate” female co-workers. See Franke, supra note 250, at 725-29 (discussing
MACKINNON, supra note 246, at 70); Jeanette N. Cleveland & Melinda E. Kerst, Sexual Har-
assment and Perceptions of Power: An Under-Articulated Relationship, 42 J. VOCATIONAL
BEHAV. 49, 54-58 (1993) (describing sexual harassment as a strategy to devalue women and
acquire or retain power). Although such an explanation probably resonates with many working
women, it has not been demonstrated by sociological or psychological study. MacKinnon notes
that sexual harassment of women in positions of power may be, in Gloria Steinem’s prose,
“taming of the shrew syndrome,” but that many, if not, most victims of sexual harassment are
perceived as powerless. See MACKINNON, supra note 246, at 253 n.55. Although MacKinnon
notes that powerlessness makes women vulnerable, she does not suggest that powerlessness

Pﬁ%il%%le be )Pﬁl%“ﬁ'é%eg‘}%o[{ eifylotsl&%rl}‘z%% fegision to harass, because she focuses exclusively on
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the “Socio-Organizational” or “Person X Situation” model, which indicates that
men”>* who have a psychological tendency to harass (denominated in the litera-
ture as “high LSH” or “likely to sexually harass”)** are more or less likely to
act on those tendencies based on the environment in which they work.”* For
example, sexual harassment is more common in some organizational contexts
than in others.”® Experimental and survey evidence shows that harassment is
more likely to occur when a man who is likely to harass is in a situation where
the local norms are favorable to harassment;”’ for example, in sexualized envi-
ronments,”® in environments where managers or other role models appear to
tolerate or condone harassment,” or in environments where a tolerant norm has
arisen from the spontaneous interaction of peers (for example, where there is a
large number of high LSH men or where a minority behaves consistently and
persistently in a given way).2® Other relevant environmental factors include the
rarity or token status of women in the workplace, the fact that women lack
power in the workplace hierarchy, and the general tolerance of non-professional
behavior.?®' Although the propensity of the harasser to harass is an important
causal factor, the presence of that factor alone far less frequently results in har-
assment than the presence of that factor in a conducive work environment. In

the experience of victims. She does, however, note that submissiveness is generally seen as an
attractive or erotic trait in women. See id. at 156-58. MacKinnon’s argument, made before
sexual harassment was generally accepted as actionable under Title VII, is that sexual harass-
ment is employment discrimination that serves to oppress women as a group. See id. at 208-13.
Other commentators have suggested an explanation for harassment that takes the form of a
request for sex is that it is a way for high-status men to signal their sexual attractiveness, and
provides an opportunity for high-status women to signal their choosiness by rejecting such
advances. See Gertrude M. Fremling & Richard A. Posner, Status-Signaling and the Law, with
Particular Application to Sexual Harassment, 147 U. PA. L. REvV. 1069, 1081-83, 1093 (1999).
This theory suggests that sexual harassment may be offensive because it represents an implicit
assertion by the harasser that the victim is of low status. See id. at 1081-82. This theory is also
unsupported by empirical evidence.

253 The research focuses exclusively on men as harassers and women as victims.

254 See John B. Pryor et al., A Social Psychological Model for Predicting Sexual Harassment,

517J. Soc. IsSUES 61, 74-78 (1995).

25 See Margaret S. Stockdale et al., The Sexual Harassment of Men: Evidence for a Broader

Theory of Sexual Harassment and Sex Discrimination, 5 PSYCHOLOGY, PUB. PoL’yY, & L. 630,

637 (1999).
26 See John B. Pryor et al., A Social Psychological Analysis of Sexual Harassment: The

Person/Situation Interaction, 42 J. VOCATIONAL BEHAV. 68, 69 (1993).
BT See id. at 69, 76-77.

28 Seeid. at 69.

29 See id. at 69-70, 73, 77.

M Seeid. at79.

%! See id. See also Experts on Sexual Harassment Prove Helpful 10 Title VII Plaintiffs, 59

U.S.L.W. 2527, 2528 (1991) (hereinafter Experts on Sexual Harassment).

https://researchrepository.wvu.edu/wvlr/vol104/iss3/6 44
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one experiment, men with high LSH scores engaged in sexually harassing be-
havior eighty-nine percent of the time when there was a harassing role model,
but only twenty-two percent of the time with a non-harassing role model.*** Ad-
ditionally, men who are psychologically likely to sexually harass are more likely
to do so when situations for sexual interaction present themselves, as, for exam-
ple, where a supervisor has occasion to peer closely over a subordinate’s shoul-
der at a computer screen.”® This model, among others,” seeks to explain the
phenomenon that harassment is more likely to occur in a workplace dominated
by men, especially where such dominance exists not only numerically but in
terms of the traditionally male-oriented nature of the work.?%

The psychological characteristics underlying a likelihood to sexually
harass include a cognitive association between sex and power that also interacts
with the work environment.”® A cognitive association between sex and power
exists when the idea of power becomes habitually linked with the idea of sex in
the individual’s mind.*’ When a man with such a cognitive association is placed
in a supervisory position (in other words, a position of power) over a woman, he
is more likely to view her as sexually attractive.”®® When asked about his behav-
ior, he will ascribe it to purely sexual motives, such as the woman’s attractive-
ness or perceived receptivity to his advances, because he will not recognize that
his sexual thoughts have been primed by the power relationship.”®

%2 See Pryor, supra note 256, at 77.

63 See Pryor, supra note 254, at 74-75.

24 See infra at notes 273-78 and accompanying text (discussing the Sex-Role Spillover

model); Fremling & Posner, supra note 252, at 1085 (1999) (arguing that men in traditionally
male jobs have their status bound up in the manliness of their work and therefore are more
likely to resent women integrating the workplace).

%5 See Louise F. Fitzgerald et al., Antecedents and Consequences of Sexual Harassment in

Organizations: A Test of an Integrated Model, 82 J. APPLIED PSYCHOL. 578, 586 (1997).

%6 See John A. Bargh & Paula Raymond, The Naive Misuse of Power: Nonconscious

Sources of Sexual Harassment, 51 J. SOC. ISSUES 85, 88-89 (1995).

7 See id. at 87.

8 See id. at 87-91; see also Frank E. Saal, Men's Misperceptions of Women's Interpersonal

Behaviors and Sexual Harassment, in SEXUAL HARASSMENT IN THE WORKPLACE, supra note
252, at 67, 82 (noting that the data does not indicate that men who make unwelcome sexual
advances are misinterpreting women’s behavior, and arguing that such men are instead reacting
to some feminizing characteristic such as powerlessness); MACKINNON, supra note 246, at 156-
58 (noting that powerlessness is generally viewed as an attractive trait in women).

9 See Bargh & Raymond, supra note 266, at 90; see also Franke, supra note 250, at 743

(stating that sexual harassment is “a way to express power, not desire”). But ¢f. Fremling &
Posner, supra note 252, at 1088 (treating sexual harassment as the result of the attractiveness of
the victim). Fremling and Posner note that young women are more likely to be harassed than
middle-aged women. /d. at 1080 n.13 and accompanying text (citing DAVID M. Buss, THE
EVOLUTION OF DESIRE: STRATEGIES OF HUMAN MATING 160 (1994)). Because youth tends to be
an indicator of both attractiveness and powerlessness, the fact that young women are more
Puﬂ%ﬁlg dggy%%ehﬁgass would sup@g%%(’)tz%otzhe harassment-as-sex and the harassment-as-power
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The “Sex-Role Spillover” model suggests that harassment results from
the “carryover of gender-based expectations . . . into the workplace.”?”® Accord-
ing to this model, men harass women at work because they are incapable of
thinking of women in non-sexual terms.”’' They may expect women to conform
to traditional female roles, such as mother, wife, or sex-object.”’” This model
posits that harassment will be more likely to occur in workplaces where there
are substantially more men than women, because the women in such workplaces
will “stick out,”*”® and where sexuality “thrives” for other reasons, such as an
unprofessional ambience or a sexualized environment.”’* A related model argues
that harassment represents a form of gender policing; that is, it is a way to en-
force traditional norms of gender behavior against those, such as women in tra-
ditionally male occupations or effeminate men, who deviate from those
norms.””

2. Sexual Harassment, Workers’ Compensation, and the Fellow
Servant Problem

A further unusual feature of sexual harassment is that, unlike most torts
for which employers may be vicariously liable, it is usually committed by one
employee against another. At common law, the fact that the tortfeasor and vic-
tim were both servants of the same master would have eliminated liability on the
part of the employer.”’® The modern law has largely abandoned this “fellow
servant” rule and replaced it with workers’ compensation statutes.””” Workers’
compensation applies to any injury “arising out of and in the course of employ-
ment.”””® Generally, the scope of workers’ compensation coverage is closely

hypotheses.
70 Stockdale et al., supra note 255, at 638.
M See id.
72 Seeid.
P See id.

% See id.; see also Barbara A. Gutek, Sexual Harassment at Work: When an Organization

Fails to Respond, in SEXUAL HARASSMENT IN THE WORKPLACE, supra note 252, at 272, 285
(noting that harassment is more common in academic environments where sexual relationships
between teachers and students is the norm); Experts in Sexual Harassment, supra note 261, at
2528 (describing expert testimony noting four categories of preconditions that “enhance the
presence of stereotyping” in the workplace).

75 See Stockdale et al., supra note 255.

76 See KEETON, supra note 142, at 571-72. Some states recognized a “superior servant” or

“vice principal” exception for torts committed by supervisory employees, who were deemed to
be representing the master. See WILLIAM A. MCKINNEY, A TREATISE ON THE LAW OF FELLOW
SERVANTS §§ 43, 70 (1890)

777 See KEETON, supra note 142, at 575-76.

https:ﬁfes . aéﬁiféw&t&s}.m%d&m& JARSAN, LARSON’S WORKERS’ COMPENSATION Law § 3.01
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analogous to the scope of employment limitation in vicarious liability. An injury
occurring in the course of an activity is in the course of employment “if, in view
of the nature of the employment environment, the characteristics of human na-
ture, and the customs or practices of the particular employment, the activity is in
fact an inherent part of the conditions of the employment.”*”® Most states also
require that an injury occur “by acmdent which generally means that it is un-
expected, not that it is unintentional.** Injuries arising from assaults, for exam-
ple, are treated like other injuries — they are covered if there is a causal link be-
tween the employment and the assault or if the employment creates an increased
risk of assault.”® A few courts have held that sexual harassment is covered by
state workers’ compensations statutes,”** and some of the considerations under-
lying the issue of whether sexual harassment should be covered by such statutes,
such as whether the injury occurred in the course of employment, are similar to
con51derat10ns relating to whether sexual harassment is within the scope of em-
ployment ? Thus, the analysis described below might be useful in determining
whether sexual harassment should be compensable under workers’ compensa-
tion statutes.

A few commentators have suggested that, because all the parties to a
sexual harassment claim are in contractual privity with one another, there might
be a market solution to the problem. For example, women working in environ-
ments where sexual harassment occurs could demand higher wages, and em-
ployers would be encouraged to prevent sexual harassment because of the in-
creased costs it imposes on their businesses.?®* ThlS is, of course, a not particu-
larly updated version of the fellow servant rule.®> Most commentators suggest-
ing that there might be a market solution for co-worker torts also acknowledge

(2000).
M Id. at § 20.01.
B0 See id. §§ 42.01, 42.02.

Bl Seeid. § 8.01.

B See Franke, supra note 250, at 700 n.26 (collecting authorities).

#  See id. For a general comparison of vicarious liability and workers’ compensation

schemes, see Priest, supra note 92, at 478.

®4  See Fremling & Posner, supra note 252, at 1088-91; Kathy Hanisch, An Integrated

Framework for Studying the Outcomes of Sexual Harassment: Consequences for Individuals
and Organizations, in SEXUAL HARASSMENT IN THE WORKPLACE, supra note 252, at 174. Such
increased costs include not only the higher wages female employees demand, but also potential
inefficiencies as a result of employees being promoted or sanctioned as a result of their re-
sponses to sexual overtures rather than based on merit or productivity, and lost productivity
from emotional injury and job dissatisfaction. See Fremling & Posner, supra note 252, at 1088-
91. See also Charles L. Hulin et al., Organizational Influences on Sexual Harassment, in
SEXUAL HARASSMENT IN THE WORKPLACE, supra note 252, at 127, 145.

35 See MCKINNEY, supra note 246, § 4 (describing basis of fellow servant rule in concept of

free markets); id. § 10 (describing policy of rule arising from belief in free market and freedom
of contract).
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that imperfect information and other transaction costs may make such a solution
impracticable, and therefore ultimately adopt a vicarious liability analysis.”®
Thus, the fact that sexual harassment occurs between employees of the same
employer should not matter for vicarious liability analysis.

B. Vicarious Liability for Sexual Harassment

Assuming there is a cause of action against the harasser for sexual har-
assment under Title VII, state statute or state common law, determining whether
the employer is vicariously liable is a matter of applying the usual agency law
analysis: the employer will be vicariously liable if the tort was committed by a
servant acting within the scope of his employment.”®’ Because applying the ser-
vant-independent contractor analysis to a sexual harasser does not raise any spe-
cial issues, the important issue in determining an employer’s vicarious liability
for sexual harassment is likely to be whether the harassment was within the
scope of employment. As explained above, the definition of the scope of em-
ployment that most comports with the underlying agency principles is the risk-
of-the-enterprise test. However, because state courts vary in their definitions of
scope of employment, I will consider each test in turn.

1. Purpose to Serve

The Restatement purpose-to-serve test requires that the servant be act-
ing, at least in part, to serve the interests of the employer. The test is a subjective
one, and, as a result, application of the test must be made on a case-by-case ba-
sis. Plaintiffs and employers should be permitted to introduce evidence indicat-
ing the actuating force for the harassment. Although in some cases a harasser

%6 See Fremling & Posner, supra note 252, at 1090-10; Keating, supra note 62, at 1296-

1308; Sykes, supra note 53, at 606.

%7 One might also argue for employers’ strict liability for sexual harassment by analogy to

the law of nondelegable duties. If an employer is under a duty to provide a safe environment or
otherwise protect the plaintiff, the employer will be liable even when the injury is caused by an
employee not acting in the scope of employment or by an independent contractor. See KEETON
ET AL., supra note 142, § 70. Nondelegable duties can arise from a special relationship (such as
acting as an innkeeper or common carrier) or when the employer has entrusted the employee
with a “dangerous instrumentality” (that is, “one involving a high degree of risk to others”). See
id.; see also MECHEM, supra note 51, § 1923. In the employment context, Title VII places a
duty upon covered employers to provide a workplace free of discrimination on the basis of sex.
One might argue that such a duty, akin to the duties of common carriers, cannot be avoided by
delegating it to employees. See James, supra note 60, at 203 (noting that “duties imposed by
statute” are often found to be nondelegable); EEOC v. Indiana Bell Tel. Co., 256 F.3d 516,
521-523 (7th Cir. 2001) (noting that employer cannot escape liability for sexual harassment
under Title VII by entering into a collective bargaining agreement or by delegating firing deci-
sions to an arbitrator, and stating that “[o]nce the employer has been put on notice. . . it must
act to protect other employees and bear the consequences of failure.”) Such a rule might be
said to better advance the policy goals of Title VII than the tortured rule adopted by the Su-
preme Court. See supra Part 1I1.A.
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may be acting out of personal animosity or desire, in other cases the harasser
may misguidedly believe that his acts will advance the employer’s interests by
driving out female employees who are perceived to be incompetent or disrup-
tive.?®® Courts in the assault and battery cases have indicated, for example, that
incidents that arise from foreseeable workplace disputes may be “actuated by a
purpose to serve the master,” even if the assault itself is not intended to advance
the employer’s interests. If, as studies indicate, harassment is at least in part the
result of workplace interactions between men who are likely to sexually har-
ass” and women over whom they have power, it cannot be said, as a matter of
law, that sexual harassment is outside the scope of employment under the pur-
pose-to-serve analysis. Furthermore, because psychological studies suggest that
harassers do not accurately identify their own motives, applying the purpose-to-
serve test correctly will be even more difficult; this is, as stated above, one of
the reasons why the purpose-to-serve test is unsatisfactory.?*

2. Engendered by the Employment

The engendered by the employment test asks whether there was a causal
nexus between the employment relationship and the tort. The application of this
test to sexual harassment is simple, once harassment is properly understood.
Because men who are likely to sexually harass tend to do so only when they are
in an environment where harassment is tolerated, the data suggests that more
often than not harassment will in fact be causally related to the employment.
Furthermore, if, as the studies suggest, the likelihood to sexually harass is often
at least in part the result of the placement of a man with a cognitive association
between power and sex in a position of power over a woman, again the harass-
ment can be seen to be engendered by the employment. Just as the intimate rela-
tionship involved in psychological counseling may give rise to sexual im-
pulses,”' so the power relationship involved in many workplaces may give rise
to harassing impulses.

Furthermore, if, as commentators suggest, sexual harassment is used to

288 See Fremling & Posner, supra note 252, at 1084-85; Stockdale et al., supra note 255, at

643; BARBARA LINDEMANN & PAUL GROSSMAN, 1 EMPLOYMENT DISCRIMINATION Law 812-813
(3d ed. 1996); c¢f. Faragher v. City of Boca Raton, 524 U.S. 775, 798-77 (1998) (discussing
hypothetical supervisor’s firing minority workers to keep peace in the workplace).

%  See Ira S. Bushey & Sons, Inc., v. United States, 398 F.2d 167, 171 (2d Cir. 1968).,
quoting Hartford Accident & Indemn. Co. v. Cardillo, 112 F.2d 11, 15 (D.C. Cir. 1940) (“Men
do not discard their personal qualities when they go to work. Into the job they carry their intel-
ligence, skill, habits of care and rectitude. Just as inevitably they take along also their tenden-
cies to carelessness and camaraderie, as well as emotional make-up. . . . These expressions of
human nature are incidents inseparable from working together. They involve risks of injury and
these risks are inherent in the working environment.”).

0 See supra Part I1.C.3.b.i.

B! See Lisa M. v. Henry Mayo Newhall Mem’1 Hosp., 907 P.2d 358, 365 (Cal. 1995).
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accomplish sexist goals and enforce norms of gender behavior,”? a different
causal nexus may exist between harassment and the employment relationship.
For example, behavior motivated by a desire to drive women out of an inte-
grated workplace is directly caused by the nature of the workplace and the
work-related interactions that occur there. The California court stated that “a
sexual tort will not be considered engendered by the employment unless its mo-
tivating emotions were fairly attributable to work-related events or condi-
tions.”*** Research indicates that sexual harassment will usually satisfy this test.

3. Risk of the Enterprise

As described above, the risk-of-the-enterprise test asks whether the risk
of a particular injury is so characteristic of the enterprise that the enterprise
should bear that risk. The determination is based on the foreseeability of the risk
in light of the nature of the enterprise; in other words, does the ordinary opera-
tion of the enterprise increase the risk of the harm, and is the risk one that the
employer should perceive is “likely to flow from [her] long run activity.”?** The
test incorporates the fundamental principle of agency law that the risks of an
activity should be borne by the enterprise that receives the benefits of that activ-
ity.

Here again, the application to sexual harassment is relatively simple
once harassment is properly understood. At a high level of generality, enter-
prises derive enormous benefits from the use of employees and from the delega-
tion of authority to those employees. The existence of supervisory relationships,
the discretion given to supervisors, and the creation of decentralized workforces
and close working relationships all benefit the employer,” and the risks-and-
benefits-of-the-business theory dictates that the employer should bear the losses
that arise from those characteristics of the business. More specifically, research
indicates that the incidence of and risk of harm from sexual harassment is di-
rectly correlated to certain kinds of business decisions about the operation of the
workplace made by the employer: Men who are psychologically likely to harass
are more likely to act on that tendency when their workplaces and superiors are
tolerant of sexual harassment, and the impact on the victims of harassment is
higher in such workplaces.”*

#2  See Franke, supra note 250, at 693; Diana Burgess & Eugene Borgida, Who Women Are,
Who Women Should Be: Descriptive and Prescriptive Gender Stereotyping in Sex Discrimina-
tion, 5 PSYCHOLOGY, PUBLIC POLICY, AND LAW 665, 668-77 (1999); Saal, supra note 268, at 68.

2 Lisa M., 907 P.2d at 364.

4 See supra note 189.

%  See Fremling & Posner, supra note 252, at 1098-01; ¢f. Schwartz, supra note 52, at 1764-

67 (arguing that employers do not seek indemnification from employees who commit torts is
because they want to encourage vigorous decision-making and risk-taking).

6 See Stockdale et al., supra note 255, at 640; supra Part VL.A.1.

https://researchrepository.wvu.edu/wvlr/vol104/iss3/6

50



Dalley: All in a Day's Work: Employers' Vicarious Liability for Sexual Ha
2002] ALL IN A DAY’S WORK 567

The existence of a climate of tolerance is a matter of perception by ha-
rassers and victims which will not necessarily coincide with the absence of har-
assment-prevention policies. Rather, organizational culture is a complex, still
not fully understood web of shared perceptions of “contingencies between spe-
cific behaviors and their consequences, both private and public, positive and
negative.”®’ Thus, even if the Supreme Court’s Faragher - Burlington Indus-
tries affirmative defense were intended to capture the idea of a tolerant organ-
izational climate in an effort to determine whether the harassment occurred
within the scope of employment,®® it would fail to do so because it is based
only on the employer’s direct efforts at prevention and correction and does not
take into consideration the myriad indirect decisions and attitudes that in fact
encourage or deter harassing behavior.

For example, one commentator has noted the following factors contrib-
uting to the incidence of and damage from sexual harassment in one case study:
(a) the attitudes of the individuals to whom the incidents were first reported;
(b) the “lack of clearly specified human resources responsibilities” in the organ-
izational structure; (c) the “lack of clearly defined role relationships among or-
ganizational members,””* which, combined with unequal levels of power, lead
to lines of authority being “overlooked or minimized”; and (d) “facilitating con-
ditions”, such as the distribution of men and women in employment roles and a
workplace norm tolerant of sexual relationships between people of unequal
status.’® Of these, only the second, the organization of the human resources
department, would be relevant to Faragher-Burlington Industries affirmative
defense analysis. But all these factors reflect decisions about the operation of the
business, and the risks-of-the-enterprise test requires that the risk of harassment
that such decisions create be borne by the enterprise which presumably benefits
from those decisions.*”'

7 Hulin et al., supra note 284, at 133.
2% The Title VII rule is not so designed; rather, it is intended to effectuate Title VII's
deterrence policies. See supra Part IILA.

2 The case study involved a music college, and individuals often served several functions:

Students were often also employees, and faculty and students were often equal participants in
musical activities that brought them together in the evenings. See Gutek, supra note 274, at
284.

30 14, at 284-85. Other commentators have argued that sexualized work environments and

environments in which employees feel that sexual behavior among their coworkers is none of
their business lead to ethical climates in which harassment is encouraged or tolerated. See Lynn
Bowes-Sperry & Gary N. Powell, Sexual Harassment as a Moral Issue: An Ethical Decision-
Making Perspective, in SEXUAL HARASSMENT IN THE WORKPLACE, supra note 252, at 105, 115
(citing J. B. Pryor et al., A Social Psychological Analysis of Sexual Harassment: The Per-
son/Situation Interaction, 42 J. OF VOCATIONAL BEHAV. 68 (1993) and E. Haavio-Mannila et
al., The Effect of Sex Composition of the Workplace on Friendship, Romance, and Sex at Work,
in 3 WOMEN AND WORK 123 (B. A. Gutek et al., eds., 1988)); id. at 121.

30l For a recognition of this principle in a Title VII sexual harassment action, see EEOC v.

Indiana Bell Tel. Co., 256 F.3d 516, 525 (7th Cir. 2001) (en banc), which stated that, in making
pesfonabls warkplaceidreitians dalvfitm may consider those vicissitudes that the human con-
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The characterization of sexual harassment as a risk of the enterprise
should not, however, depend on the introduction of evidence indicating that the
enterprise consciously adopted policies that increased that risk. The risk-of-the-
enterprise test asks only whether the risk is one that the employer should expect
to result from her long-term operation of the business. Nevertheless, the nature
of the business is relevant to the analysis, and whether any particular case of
sexual harassment is within the scope of employment must be judged based on
the enterprise in question. A court considering the question should inform itself
of the circumstances that have generally been found to increase sexual harass-
ment and inquire into the nature of the enterprise. Sexual harassment is likely to
be foreseeable in enterprises with male-dominated work environments, for ex-
ample, for the same reason that property damage caused by drunken employees
is foreseeable in the Coast Guard.”®* When work-related disputes flare into vio-
lence, the risk-of-the-enterprise test holds the employer liable if such disputes
are foreseeable in the operation of the business. The analysis for incidents of
sexual harassment should be no different.’®

V. CONCLUSION

The doctrine of vicarious liability is one of many agency law doctrines
intended to accomplish one of the principal goals of agency law: coordinating
the risks and benefits of business enterprises. That basic principle informs both
the independent contractor exception, which eliminates a principal’s vicarious
liability for torts committed by agents not truly employed in her business, and
the scope of employment requirement, which limits vicarious liability to acts
that foreseeably arise in the operation of the business. Courts generally agree
that agency law principles should be applied to determine whether employers
are vicariously liable for sexual harassment under Title VII or state law. This
means, first, that courts must understand the relevant agency doctrines and prin-
ciples, and second, that they must inquire at least as deeply into the origin of an
incident of sexual harassment as a tort as they do into the origin of an assault. A
rote application of an overly-simplified purpose-to-serve test to determine that
harassment is necessarily outside the scope of employment applies the wrong
law to the wrong facts.*® Although the Supreme Court’s Title VII rulings have

dition presents to any thoughtful employer. But it may not justify its actions as reasonable in
the light of avoidable costs created or increased by its own decisions.”

32 See Ira S. Bushey & Sons, Inc., v. United States, 398 F.2d 167, 171-72 (2d Cir. 1968).

33 A single rule declaring that sexual harassment is or is not within the scope of employment

as a matter of law in all cases would help to conserve judicial resources but would unfortu-
nately be contrary to the basic principles of agency law and torts, which require that liability be
determined based on the facts of each case.

3 For a particularly egregious example of this, see LINDEMANN & GROSSMAN, supra note

288, at 812:

mmon Jaw a/[\l/O?{‘(}E}I(S’%?g was liable for the torts of a servant com- s
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effectively ensconced incorrect rules and analysis in the Federal law, the states

continue to have the opportunity to get the law right and apply that law cor-

rectly, in the context of sexual harassment, sexual assault, or other intentional
305

torts.

mitted within the scope of the servant's employment. Under that rule,
an employer will be liable for harassing conduct that is within the
scope of the supervisor’s actual authority. Hostile environment sexual
harassment normally does not trigger respondeat superior liability be-
cause sexual harassment rarely, if ever, is among the official duties of a
supervisor.

35 See RESTATEMENT (SECOND) OF AGENCY § 245 cmt. a (1958) (stating that whether an
intentional tort is within the scope of employment “depends upon the likelihood of a battery or
other tort in view of the kind of result to be accomplished, the customs of the enterprise and the

nature of the persons normally employed for doing the work™).
Published by The Research Repository @ WVU, 2002

53



West Virginia Law Review, Vol. 104, Iss. 3 [2002], Art. 6

https://researchrepository.wvu.edu/wvlr/vol104/iss3/6

54



