
Volume 97 Issue 3 Article 13 

April 1995 

West Virginia Child Support Guidelines: The Melson Formula West Virginia Child Support Guidelines: The Melson Formula 

Charles T. Berry 
West Virginia University College of Law 

Follow this and additional works at: https://researchrepository.wvu.edu/wvlr 

 Part of the Family Law Commons 

Recommended Citation Recommended Citation 
Charles T. Berry, West Virginia Child Support Guidelines: The Melson Formula, 97 W. Va. L. Rev. (1995). 
Available at: https://researchrepository.wvu.edu/wvlr/vol97/iss3/13 

This Student Work is brought to you for free and open access by the WVU College of Law at The Research 
Repository @ WVU. It has been accepted for inclusion in West Virginia Law Review by an authorized editor of The 
Research Repository @ WVU. For more information, please contact ian.harmon@mail.wvu.edu. 

https://researchrepository.wvu.edu/
https://researchrepository.wvu.edu/
https://researchrepository.wvu.edu/wvlr/vol97
https://researchrepository.wvu.edu/wvlr/vol97/iss3
https://researchrepository.wvu.edu/wvlr/vol97/iss3/13
https://researchrepository.wvu.edu/wvlr?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol97%2Fiss3%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/602?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol97%2Fiss3%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
https://researchrepository.wvu.edu/wvlr/vol97/iss3/13?utm_source=researchrepository.wvu.edu%2Fwvlr%2Fvol97%2Fiss3%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:ian.harmon@mail.wvu.edu


WEST VIRGINIA CHILD SUPPORT GUIDELINES:
THE MELSON FORMULA

I. INTRODUCTION ..........................
II. DEVELOPMENT OF THE WEST VIRGINIA CHILD

SUPPORT GUIDELINES .....................
A. The Federal Mandate for State Child Support

Guidelines ..........................
B. The West Virginia Response to the Federal

M andate ............................
III. THE MELSON FORMULA ...................

A. Overview of the Formula .................
B. Introduction to the Hypothetical Family .......
C. Step 1: Net Income Available for Support ......

1. The State Rules ...................
a. Net Income ....................
b. Self Support Need ...............

2. Case Law Interpretation of the State

810

811

811

814
.. 815

815
816
816

.. 816
816
820

R ules .............................
3. The Hypothetical Family ................

D. Step 2: The Child's Primary Support Need ........
1. The State Rules .....................
2. Case Law Interpretation of the State

R ules .............................
3. The Hypothetical Family ................

E. Step 3: Primary Support Obligation: Apportion-
ing the Child's Total Primary Support Need .......
1. The State Rules .....................
2. The Hypothetical Family ................

F. Step 4: Standard Of Living Allowance ..........
1. The State Rules .....................
2. Case Law Interpretation of the State

R ules .............................
3. The Hypothetical Family ................

821
824
825
825

826
827

828
828
828
829
829

831
832

1

Berry: West Virginia Child Support Guidelines: The Melson Formula

Disseminated by The Research Repository @ WVU, 1995



WEST VIRGINIA LAW REVIEW

G. Step 5: Total Monthly Child Support Obligation .... 832
1. The State Rules ..................... 832
2. The Hypothetical Family ................. 833

H. Mode of Child Support Payment .............. 833
1. The State Rules ..................... 833
2. The Hypothetical Family ................. 835

a. Typical Custodial Situation ............ 835
b. Shared Physical Joint Custody ......... 835
c. Split Custody ..................... 836

IV. CHILD SUPPORT AGREEMENTS .................. 841
V. DURATION OF CHILD SUPPORT ORDERS .......... 843

A. Child Support Orders Can Only be Changed by
the Courts ............................ 843

B. Age of Majority of the Child ................. 844
C. Death of the Obligor ...................... 846
D. Adoption of the Child ..................... 848

VI. SUGGESTED CHANGES IN THE CHILD SUPPORT
GUIDELINES .............................. 850

VII. CONCLUSION ............................. 852

I. INTRODUCTION

All parents have an ethical responsibility to support their minor
children. Despite this basic premise, many minor children are unsup-
ported, both financially and emotionally, by parents who are absent
from the household. These financially unsupported children must de-
pend ultimately upon government agencies for their support.' In re-
sponse to the growing cost of government child support expenditures,
Congress enacted legislation to better ensure that noncustodial parents

1. From 1988 to 1992, the number of children receiving Aid to Families with De-
pendent Children benefits increased by 26.5%. HousE COMM. ON WAYS AND MEANS,
103D CONG., 1ST SESS., OVERVIEW OF ENTrrLEMENT PROGRAMS: 1993 GREEN BOOK 698
(Comm. Print 1993).

[Vol. 97:809
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CHILD SUPPORT GUIDELINES

support their minor children.2 The West Virginia Child Support Gui-
delines (Guidelines)3 are a result of that federal mandate.4

It has been more than six years since the Guidelines became ef-
fective.' Part II of this Note discusses the history of the Guidelines,
including the federal legislative background which influenced the
Guidelines' development. Part III explains the Guidelines' operation
and provides a walk-through of the calculations involved in determin-
ing child support. Part IV examines the viability of child support
agreements in West Virginia as they exist in conjunction with the
Guidelines. Part V delineates events which may affect the duration of
child support orders, including court-ordered modifications, age of
majority of the child, death of a parent, and adoption. Finally, Part
VI suggests changes in the current Guidelines, particularly proposing
more accountability on the part of the custodial parent.

II. DEVELOPMENT OF THE WEST VIRGINIA CHILD SUPPORT
GUIDELINES

A. The Federal Mandate for State Child Support Guidelines

Congress first became involved with child support when it enacted
Title IV-A of the Social Security Act of 1935,6 which established the
original Aid to Dependent Children (ADC) program.' The ADC pro-
gram was initially designed to provide support for children of widows,
as well as children of divorced, separated, and unwed mothers No-
netheless, the state programs which administered the ADC program
primarily reached only the children of widows, because the prevailing

2. Child Support Enforcement Amendments of 1984, Pub. L. No. 98-378, 98 Stat.
1305 (codified as amended in scattered sections of 42 U.S.C.).

3. W. VA. C.S.R. §§ 78-16-1.1 to -20 (1988) (the Guidelines are located within the
Legislative Rules for the Department of Human Services).

4. See W. VA. CODE § 48A-2-3 (1986).
5. The effective date of the Guidelines was May 2, 1988. W. VA. C.S.R. § 78-16-

1.4 (1988).
6. Social Security Act, ch. 531, §§ 401-06, 49 Stat. 620, 627-29 (1935).
7. Id.
8. Id.

1995]
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WEST VIRGINIA LAW REVIEW

view of society was that children in the other groups were "unworthy"
of support.9

In spite of this prevailing view, the "worthy-person" concept was
rejected by the United States Supreme Court in the seminal case of
King v. Smith."0 In King, the Court stated, "federal public welfare
policy now rests on a basis considerably more sophisticated and en-
lightened than the 'worthy-person' concept of earlier times."" There-
fore, in one fell swoop, the Supreme Court nullified state rules which
effectively excluded children who met federal eligibility standards but
for their status as offspring of unwed, divorced, or separated parents.
After the King decision in 1968, the number of children eligible for
assistance increased, which necessarily lead to an increased drain on
the ADC coffers.' 2 An additional burden was created when Congress
extended welfare eligibility to families with dependent children; 3

henceforth the program was renamed Aid to Families with Dependent
Children (AFDC).14

Changing demographics have further burdened the AFDC pro-
gram. Divorces have drastically increased both in West Virginia" and
in the United States.' 6 Moreover, demographers have projected that

9. See MICHAEL B. KATZ, IN THE SHADOW OF THE POORHOUSE: A SOCIAL HISTO-
RY OF WELFARE IN AMERICA 18-19 (1986).

10. 392 U.S. 309 (1968).
11. Id. at 324-25.
12. KATz, supra note 9, at 33, 261-63.
13. Today, only about 3.5% of those receiving Aid to Families with Dependent Chil-

dren (AFDC) benefits are children of widows; divorce accounts for 68%; illegitimacy for
20%; and extended separation for 8%. Brian L. Calistri, Note, Child Support and Welfare
Reform: The Child Support Enforcement Provisiohs of the Family Support Act of 1988, 16
J. LEGIS. 191, 192-93 (1990). The AFDC program now serves over seven million children.
Id.

14. 42 U.S.C. §§ 601, 606(b) (1988).
15. There were 10,100 divorces in West Virginia in 1991. U.S. BUREAU OF THE

CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES: No. 141, MARRIAGES AND DI-
VORCES 103 (1993). In 1991, West Virginia experienced a divorce rate of 5.6 per thousand
people and a marriage rate of 6.9 per thousand people. Id.

16. The number of divorced persons in the United States almost quadrupled from 4.3
million in 1970 to 15.8 million in 1991. BUREAU OF THE CENSUS, U.S. DEP'T OF COM-
MERCE, CURRENT POPULATION REPORTS, POPULATION CHARACTERISTICS, SERIES P-20, No.
461, MARITAL STATUS AND LIVING ARRANGEMENTS 6 (Mar. 1991) [hereinafter MARITAL
STATUS].

812 [Vol. 97:809
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approximately fifty percent of the marriages in the United States will
end in divorce. 7 Approximately fifty-two percent of divorcing cou-
ples have had children together. 8 The increase in single-parent fami-
lies and the subsequent increase in government expenditures on child
support prompted Congress, in 1984, to enact legislation to control
AFDC expenditures by placing the burden on the persons responsible
for the welfare of the children - the children's parents. 9

Although the AFDC program is operated by the states, funding is
predominately provided by the federal government.' The elevated ex-
penditures for the AFDC program, coupled with the mandate to re-
duce the federal deficit, provided the impetus for the federal govern-
ment to control AFDC spending. In response, Congress passed the
Child Support Enforcement Amendments (CSEA) of 1984,21 which
amended Title IV-D of the Social Security Act.' The CSEA mandat-
ed states to create child support guidelines by October 1, 1987,1 as a
sine qua non to the receipt of federal funding for the states' AFDC
programs.'

17. LENORE J. WErIZMAN, THE DIVORCE REVOLUTION: THE UNEXPECTED SOCIAL
AND ECONOMIC CONSEQUENCES FOR WOMEN AND CHILDREN IN AMERICA xvii (1985).

18. J. Thomas Oldham, Note, Putting Asunder in the 1990's, 80 CAL. L. REV. 1091,
1131 n.44 (1992).

19. See 42 U.S.C. § 667 (1988).
20. The AFDC program exemplifies cooperative federalism, where the federal govern-

ment reimburses each participating state for a part of the state's expenditures, provided that
the state administers the program in accordance with the pertinent federal statutes and regu-
lations. Heckler v. Turner, 470 U.S. 184, 189 (1985).

21. Pub. L. No. 98-378, 98 Stat. 1305 (codified in scattered sections of 42 U.S.C.).
22. 42 U.S.C. §§ 651-69 (1988).
23. Pub. L. No. 98-378, § 18(a), 98 Stat. 1305 (codified at 42 U.S.C § 667 (1988)).
24. "Each [s]tate, as a condition for having its [s]tate plan approved under this part,

must establish guidelines for child support award amounts within the [sltate." 42 U.S.C. §
667 (1988). Additionally, a "[s]tate plan for child and spousal support must provide, to the
extent required by section 666 of this title, that the [s]tate (A) shall have in effect all of
the laws to improve child support enforcement effectiveness which are referred to in that
section. . . ." Id.
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WEST VIRGINA LAW REVIEW [Vol. 97:809

B. The West Virginia Response to the Federal Mandate

In response to the Congressional charge delineated above, the
West Virginia Legislature enacted the Family Obligations Enforcement
Act (FOEA) in 1986.' The stated purpose for the FOEA is to estab-
lish and enforce reasonable child support orders which encourage and
require the child's parents to meet the obligation of providing that
child with adequate food, shelter, clothing, education, health care, and
child care.' The West Virginia Child Advocate Office (CAO) also
was established in 1986;' pursuant to Article 2 of Chapter 48A, the
Director of the CAO was mandated to establish, by legislative rule,
guidelines for child support awards.2 Accordingly, the CAO promul-
gated an agency-approved rule, 29 now the West Virginia Child Sup-
port Guidelines. The Guidelines are more commonly referred to as the
"Melson Formula"' and are referenced at Title 78, Department of
Human Services, Series 16, Guidelines for Child Support Awards. The
Guidelines are used to calculate both the custodial obligor's and the
noncustodial obligor's child support obligation in West Virginia.

25. W. VA. CODE §§ 48A-1-1 to -41 (1986).
26. W. VA. CODE § 48A-1-2 (1986).
27. W. VA. CODE § 48A-2-1 (1986).
28. W. VA. CODE § 48A-2-8 (1986). The legislature stated: "The promulgated guide-

lines 'shall not be based upon any schedule of minimum costs for rearing children based
upon subsistence levels." W. VA. CODE § 48A-2-8(b) (1986). Rather, the premise of the
promulgated guidelines is to be related, to the extent practicable, to the level of living that
each child would enjoy if living in a household with both parents present. Id. Therefore,
the legislature intended to "place" the absent parent back in the home monetarily. Id.

29. The proposed rule was filed on January 6, 1988. Telephone Interview with Debra
Gram, Counsel to the Legislative Rule Making Committee (Oct. 3, 1994). On January 29,
1988, the Legislative Rule Making Committee approved the rule as filed. Id. The rule was
presented to the House as House Bill 4344, and was presented to the Senate as Senate Bill
425. Id. The legislative rule was included in the Senate's Omnibus Rule Bill 397, which
was passed on March 12, 1988. Id. The Department of Human Services filed the approved
rule on April 12, 1988 as Title 78, Series 16 et seq., and the rule became effective on
May 2, 1988. Id.

30. Holley v. Holley, 382 S.E.2d 590, 593 (W. Va. 1989) (the formula was devised
by a Delaware judge, Elwood F. Melson, Jr.).

6
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HI. THE MELSON FORMULA

A. Overview of the Formula

Currently, West Virginia and two other states utilize the Melson
Formula to calculate child support awards." Two basic principles un-
derlie the Melson Formula: (1) until the basic needs of the child are
met, the noncustodial parent should not be permitted to retain any
more income than is required to provide for the noncustodial parent's
own basic self support; and (2) where income is sufficient to cover
the noncustodial parent's basic needs, the child is entitled to share in
any additional income. 2 Thus, the child can benefit from the absent
parent's higher standard of living.3

Application of the Melson Formula requires a five-step process:
first, each support obligor's net income available for support is de-
termined;35 second, the child's primary support need is determined;36

third, the child's primary support need is allocated to the support
obligors in proportion to their net incomes to arrive at each support
obligor's primary support obligation; fourth, a standard of living al-
lowance (SOLA) is calculated for the child;3" and fifth, the primary
support obligation and SOLA support obligation are added together to
derive the total support obligation of the support obligors." Each step
in the process is described in detail below.

31. See NATIONAL CENTER FOR STATE COURTS, CHILD SUPPORT GUIDELINES: A
COMPENDIUM (1990). The Melson Formula was developed and first utilized in Delaware,
and was later adopted by both West Virginia and Hawaii. Id.

32. Robert G. Williams, Guidelines for Setting Levels of Child Support Orders, 21
FAM. L.Q. 281 (1987) (citing Family Court of the State of Delaware, The Delaware Child
Support Formula: Study and Evaluation, Report to the 132d General Assembly).

33. Id.
34. The term "obligor" is defined as a person who owes a legal duty to support an-

other person. W. VA. CODE § 48A-1-3(16) (1986).
35. W. VA. C.S.R. § 78-16-2.1 (1988).
36. W. VA. C.S.R. § 78-16-17 (1988).
37. W. VA. C.S.R. § 78-16-2.5 (1988).
38. W. VA. C.S.R. § 78-16-2.7 (1988).
39. W. VA. C.S.R. § 78-16-2.9 (1988).

1995]
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WEST VIRGINIA LAW REVIEW

B. Introduction to the Hypothetical Family

To elucidate the operation of the Melson Formula, this Note
incorporates practical examples based upon a hypothetical divorced
family, all members of which reside in West Virginia. The father,
Bill, and mother, Nancy, have three children from their marriage.
Neither parent has a child from a previous marriage. Each parent now
maintains his or her own household. As with most divorced parents,
the children reside with their mother.' Nancy and the three children
are living in the marital home and Bill is currently paying the mort-
gage payment. Neither parent is remarried.

C. Step 1: Net Income Available for Support

1. The State Rules

a. Net Income

The income of a support obligor can be comprised of actual in-
come,41 attributed income,42 or both. If a support obligor is justifi-

40. Of all children living in single-parent homes in 1991, approximately 88% lived
with their mothers. MARITAL STATUS, supra note 16, at 7.

41. Income includes the following:
Commissions, earnings, salaries, wages, and other income due or to be due in the
future to a support obligor from his or her employer and successor employers,
including fringe benefits such as business expense accounts, business credit ac-
counts, and tangible property such as automobiles and meals, to the extent that
they provide a support obligor with property or services he or she would other-
wise have to provide.

W. VA. C.S.R.. § 78-16-3.1.1 (1988). Other forms of income include "[any payment due
to a support obligor from a profit-sharing plan, a pension plan, an insurance contract, an
annuity, social security, unemployment compensation, supplemental employment benefits, and
workers' compensation payable . . . as temporary total disability benefits." W. VA. C.S.R.
§ 78-16-3.1.2 (1988). Further, income includes:

[Mioney which is owing to a support obligor as a debt from an individual, part-
nership, association, public or private corporation, the United States or any federal
agency, this state or any political subdivision of this state, any other state or a
political subdivision of another state, or any other legal entity which is indebted to
the obligor: Provided, That the court or master may disregard money owing to a
support obligor as a debt upon a finding that the debt is uncollectible through rea-

816 [Vol. 97:809
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1995] CHILD SUPPORT GUIDELINES

ably unemployed, underemployed, or working below full earning ca-
pacity, then the court or family law master must attribute either a
lesser amount of income or attribute no income at all to the support
obligor.43 Conversely, if a support obligor is unjustifiably' unem-
ployed or underemployed, the family law master or court may attrib-
ute income to the support obligor in an amount equal to the support
obligor's earning capacity in the local job market.45 Finally, as an al-
ternative to both of the preceding circumstances, if the support obligor
is remarried and is unemployed or underemployed, the family law
master or court may attribute income to the support obligor in an
amount not to exceed that which the support obligor could derive from
full-time employment at the current minimum wage.' In any case,

sonable collection procedures.
W. VA. C.S.R. § 78-16-3.1.3 (1988).

42. "The term 'attributed income' shall mean income not actually earned by a support
obligor, but which may be attributed to such support obligor because he or she is unem-
ployed, is not working full time, or is working below full earning capacity." W. VA.
C.S.R. § 78-16-4.1 (1988).

43. Specifically: Income shall not be attributed to a support obligor who is unem-
ployed or underemployed or is otherwise working below full earning capacity if any of the
following conditions exist:

Such support obligor is providing care required by the children to whom the par-
ties owe a joint legal responsibility for support, and such children are of pre-
school age or are handicapped or otherwise in a situation requiring particular care
by the support obligor;

Such support obligor is pursuing a plan of economic self-improvement which
will result, within a reasonable time, in an economic benefit to the children to
whom the support obligation is owed, including, but not limited to, self-employ-
ment or education;

Such support obligor is, for valid medical reasons, earning an income in an
amount less than that previously earned;
Such support obligor has made diligent efforts to find and accept available work
or to return to customary self-employment, to no avail; or

The court or [family law] master makes a finding that other circumstances
exist which would make the attribution of income inequitable: Provided, That in
such case, the court or [family law] master may decrease the amount of attributed
income to the extent required to remove such inequity.

W. VA. C.S.R. § 78-16-4.1.1 to -4.1.1.5 (1988).
44. "[A] limitation on income is not justified . . . [if] it is a result of a self-induced

decline in income, a refusal to occupy time profitably, or an unwillingness to accept em-
ployment and earn an adequate sum. . . ." W. VA. C.S.R. § 78-16-4.1.2 (1988).

45. W. VA. C.S.R. § 78-16-4.1.2 (1988).
46. W. VA. C.S.R. § 78-16-4.1.3 (1988).

9
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WEST ViRGIN/A LAW REVIEW

would necessarily have to overrule or qualify its prior holding in
McKinney that court ordered child support ends at the age of majority.

Apart from these statutory provisions, West Virginia case law also
recognizes exceptions to the general rule that child support terminates
at the age of eighteen. For example, a parent will be legally liable to
support an adult child where the adult child is unmarried, unemanci-
pated, insolvent, and physically or mentally incapacitated from sup-
porting himself."9 Also, a parent may be legally bound to support
an adult child if the parent has entered into an agreement to that effect
pursuant to a divorce decree.19

C. Death of the Obligor

Death does not necessarily relieve a support obligor of the
obligor's child support obligation. In Robinson v. Robinson,"9 the
Supreme Court of Appeals of West Virginia held that a decree in a
divorce action for child support becomes ineffective upon the death of
the support obligor.198 However, forty-two years later, in Scott v.
Wagoner,"9 the court qualifiedly overruled Robinson, and concluded
that a court has the authority to enforce a child support obligation as a
lien against a deceased obligor's estate.2°°

195. McKinney, 337 S.E.2d at 10 n.2 (citing James G. v. Caserta, 332 S.E.2d 872,
882 (W. Va. 1985)) (recognizing common law rule that where a child is incapable of
supporting himself because of physical or emotional disabilities, the parents' obligation to
support continues beyond the child's age of majority).

196. Thompson, 430 S.E.2d at 336 (father bound to pay all expenses related to the
college education of his four children pursuant to settlement agreement); Martin, 346 S.E.2d
at 61 (father was obligated to continue providing support for children pursuant to separation
agreement specifying that the father would provide support until each child reached age
twenty-one); McKinney, 337 S.E.2d at 10 (citing Cutshaw v. Cutshaw, 261 S.E.2d 52 (Va.
1979)) (jurisdiction of divorce court to provide for support and maintenance terminated at
age of majority unless otherwise provided by agreement incorporated into divorce decree);
Ritchea v. Ritchea, 260 S.E.2d 871, 872 (Ga. 1979) (neither jury nor judge has jurisdiction
to extend a parent's obligation to his child beyond his eighteenth birthday).

197. 50 S.E.2d 455 (W. Va. 1948).
198. Id. at 462.
199. 400 S.E.2d 556 (W. Va. 1990).
200. Id. at 560.

846 [Vol. 97:809
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In Scott, Mr. Scott was shot to death by his new wife's lover,
leaving his new wife as the sole beneficiary of his estate. °1 Mr.
Scott's ex-wife sued the estate for the remainder of Mr. Scott's child
support obligation.' The circuit court dismissed the ex-wife's
suitM apparently basing its decision upon the Robinson rule that a
child support obligation terminates upon an obligor's death. On appeal,
the Scott court concluded, "in a case involving child support, if com-
pelling equitable considerations are present . . . a court has the au-
thority to enforce the child support obligation as a lien against the de-
ceased obligor's estate. "204 Thereafter, the Scott court held that the
ex-wife had stated a claim upon which relief could be grantedP" s and
remanded the case for determination in accordance with its hold-
ing.2

In sum, the Scott decision may promise more than it delivers re-
garding its assurance to provide for children upon the death of a
support obligor. Because the Scott decision only qualifiedly overrules
Robinson, and because the Scott decision is based upon unusual and
compelling equitable circumstances, the general rule in Robinson, that
child support obligation terminates upon the death of an obligor, prob-
ably still will apply in most cases. To avoid the ambiguities raised by
Scott, parties to a divorce proceeding are advised to provide for the
continuing support of their children via an agreement. Such agreement
might, for example, establish continuing support by means of life
insurance proceeds.

201. Id. at 557.
202. Id.
203. Id.
204. Scott, 400 S.E.2d at 560.
205. Interestingly, the Scott court reiterated a portion of Robinson in its dicta by stat-

ing that "generally" a child support order terminates automatically upon the death of the
support obligor. Id. at 558-59 (quoting 24 AM.JUR.2D Divorce and Separation § 1048
(1983)).

206. Id. at 560.

1995]
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WEST VIRGIIA LAW REVIEW

D. Adoption of the Child

Resignation from parental duties does not necessarily abrogate
child support payments.' In Kimble v. Kimble, 8 the noncustodial
father agreed to the adoption of his child by the custodial mother's
current spouse.' The quid pro quo for the father's permission for
the adoption was the termination of his responsibility to pay child
support payments.21° In compliance with these terms, the father ther-
eafter ceased paying his child support obligation.2" However, the
adoption was never judicially consummated, and the father eventually
was served a petition which demanded delinquent child support pay-
ments and requested modification for increased child support. 22 The
circuit court ruled in favor of the father. 213

On appeal, the Kimble court declared that consent to the adoption
of a child is alone insufficient to terminate the noncustodial obligor's
obligation to make child support payments.214 However, the court
held that in limited circumstances, a custodial obligor may be equita-
bly estopped from seeking enforcement of a child support obligation:
(1) where the welfare of the child has not been and will not be ad-
versely affected; (2) where the noncustodial obligor has executed
formal consent to the adoption of the child in exchange for the release
of the obligation; and (3) where the adoption is not consummated due
to the inaction of the custodial obligor with such inaction causing a
detriment to the noncustodial obligor.215 "Conversely, where the wel-
fare of the child has been or becomes adversely affected, a custodial
parent will not be barred by the doctrine of equitable estoppel from

207. Stevens, 412 S.E.2d at 257; Kimble, 341 S.E.2d at 420; Hopkins v. Yarbrough,
284 S.E.2d 907 (W. Va. 1981).

208. 341 S.E.2d 420 (W. Va. 1986).
209. Id. at 423.
210. Id.
211. Id.
212. Id.
213. Kimble, 341 S.E.2d at 422-23.
214. Id. at 422.
215. Id. at 430.

[Vol. 97:809
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seeking reinstatement of the decretal obligation."216 The court re-
manded the Scott case for further factual findings. 217

Similarly, in Stevens v. Stevens,218 the custodial father surren-
dered his parental rights to the West Virginia Department of Health
and Human Services.19 Subsequently, the noncustodial mother peti-
tioned for and was granted custody of the child.'3 The court found
that although the father had entered into an agreement with the De-
partment of Health and Human Services whereby he relinquished
custody of the child and surrendered all legal rights to the child, the
agreement was merely between parties.21 Thus, the rights to the
child were never judicially terminated.' The court cited the rule
adopted in Kimble in concluding that the father's parental rights
were never judicially terminated.' Therefore, the court reasoned
that the father's obligation to support the child should continue.'

Where the adoption is consummated, the noncustodial obligor
must pay support to the date the adoption is judicially effective.' In
Hopkins v. Yarbrough,' the adoption of the child was consummated
and judicially recognized.' However, the noncustodial obligor owed
an arrearage of child support at the time of the adoption. 9 The cir-
cuit court refused to enforce the payment of the child support arrear-
age." On appeal, the Hopkins court held that the circuit court was

216. Id. at 431.
217. Id.
218. 412 S.E.2d 257 (W. Va. 1991).
219. Id. at 261.
220. Id.
221. See discussion supra part V.A. (generally, child support obligations can only be

modified by court order).
222. Stevens, 412 S.E.2d at 262.
223. Kimble, 341 S.E.2d at 420.
224. Stevens, 412 S.E.2d at 262.
225. Id.
226. Hopkins, 284 S.E.2d at 910.
227. Id.
228. Id. at 908.
229. Id.
230. Id.
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without authority to modify or cancel arrearages of child support pay-
ments which accrued prior to the date of the adoption."'

However, the Hopkins court did recognize that except for his obli-
gation to pay arrearages, the noncustodial obligor had no child support
obligation subsequent to the adoption. 21

2

VI. SUGGESTED CHANGES IN THE CHILD SUPPORT GUIDELINES

Three changes are needed to the Guidelines. First, there needs to
be some accountability on the part of the custodial obligor for the
child support payments both received and retained. Second, there
needs to be an inflation provision applicable to the presumptive mini-
mum support need of both the children and the parents. Third, the
percentages associated with SOLA should be tempered for high income
parents.

The stated purpose of the Family Obligations Enforcement
Act, 3 under which the Guidelines were promulgated, is to establish
and enforce reasonable child support orders and to encourage and
require a child's parents to meet the obligation of providing adequate
food, shelter, clothing, education, health care, and child care for the
children of this state.' Such a lofty height cannot be attained with
half a ladder. The emphasis of the Guidelines concerns the procure-
ment of child support payments from the noncustodial obligor. Howev-
er, there is no emphasis on the disposition of the child support pay-
ments once they are received by the custodial obligor.

By omission, the legislature has provided that child support pay-
ments can be utilized in any manner the custodial obligor wishes.
There is no provision in either the West Virginia Code or the Guide-
lines that expressly provides that the custodial obligor has a fiduciary
duty to utilize the payments for the benefit of the children. The custo-

231. Hopkins, 284 S.E.2d at 911.
232. Id. at 909 (citing W. VA. CODE § 48-4-5 (1969) [now W. VA. CODE § 48-4-11

(1992)]).
233. The Family Obligations Enforcement Act incorporates Chapter 48A of the West

Virginia Code. W. VA. CODE § 48A-1-1 (1993).
234. W. VA. CODE § 48A-1-2 (1992).
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dial obligor is not only unaccountable for the payments received from
the noncustodial obligor, but is also unaccountable for the child sup-
port payments owed by and retained by the custodial obligor. If the
impetus for legislating the current Guidelines was for the financial bet
terment of children, the legislature has not gone far enough. The West
Virginia Code should be amended to include a provision which man-
dates that any child support calculated under the Guidelines must be
actually utilized by the custodial obligor for the benefit of the child.

Second, the legislature should include an escalator into the Guide-
lines for the presumptive minimum support need of both the children
and the parents to account for the ravages of inflation. 5 The current
Guidelines provide for a presumptive minimum support need, but the
amount is stated in a fixed dollar amount. 6 Even a relatively low
inflation rate of four percent per year will erode the purchasing power
of a fixed dollar provision by twenty-two percent in just five
years.37 That necessarily means that the $450 presumptive minimum
support need for a parent, which was incorporated into the Guidelines
in 1988,11 in today's dollars would purchase less than $350 worth
of food, housing, and services. Moreover, the $180 presumptive mini-
mum support provision for the first child in a custodial household 9

has a purchasing power of less than $140 today. Therefore, the equity
of the Guidelines is eroding, as is the purchasing power associated
with the fixed dollar allowances.

Third, the legislature should place a realistic limit on the SOLA
award. The SOLA award is currently determined by a straight percent-
age of the parents' discretionary income. There is no rational relation-
ship between the needs of the children and the amount of the award.
Further, the fixed percentage SOLA determination can be prejudicial

235. See Sarah K. Funke, Note, Preserving the Purchasing Power of Child Support
Awards: Can the Use of Escalator Clauses be Justified After the Family Support Act?, 69
IND. L.J. 921 (1994).

236. W. VA. C.S.R. § 78-16-17.1 (1988).
237. ROBERT G. WILLIAMS, U.S. DEP'T OF HEALTH AND HUMAN SERVICES, DEVEL-

OPMENT OF GUIDELINES FOR ESTABLISHING AND UPDATING CHILD SUPPORT ORDERS: IN-
TERIM REPORT 95 (1985).

238. W. VA. C.S.R. § 78-16-17.1 (1988).
239. Id.
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to high income support obligors, because they conceivably could be
required to pay the percentage regardless of the level of their in-
come. This practice is inherently inequitable in light of the criti-
cism stated above concerning the lack of accountability of the custodial
parent. A more equitable method of awarding SOLA would be to cap
the SOLA award based upon the average expenditures for children
made by parents with similar pecuniary means. Of course, the cap
should be reviewed periodically to account for both inflation and pos-
sible changing trends in spending concerning children.

VII. CONCLUSION

The Guidelines have provided greater predictability to the amount
of child support awards because the awards are now determined by the
Melson Formula as opposed to judicial discretion. In addition, child
support agreements between parties continue to be a viable alternative
to judicially-ordered support. In fact, the Supreme Court of Appeals of
West Virginia encourages such agreements. As to child support orders,
while only a court may modify them, factors such as the age of ma-
jority of the child, the death of a parent, or the adoption of a child
may affect the duration.

Notwithstanding the firm improvements described above, the
Guidelines have not fully accomplished the legislature's stated purpose.
There is currently no requirement for the custodial obligor to account
for either the child support payment received from the noncustodial
obligor or the child support retained by the custodial obligor. Until
there are accountability requirements for both obligors, there can be
no assurance that the child actually receives the benefits to which he
or she is entitled.

Charles T. Berry

240. See W. VA. C.S.R. § 78-16-2.7.2 (1988) (if the discretionary income of one par-
ent exceeds six thousand dollars per month, or the combined discretionary income of both
parents exceeds eight thousand dollars per month, the court may not apply the fixed SOLA
percentages).
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