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1. Facts, Holding, and Reasoning

In 1987, David Bally, a distance runner for NU, sued under
Massachusetts' Civil Rights Act22 6 and Right of Privacy Act 27 to
enjoin NU's drug-testing program. NU's program featured monitored
urination, consent forms, a list of banned substances that mirrored the
NCAA's list, random testing and a limited distribution of test re-
sults.228 However, Bally would center on the issue of the consent
form. Deciding the case on stipulated facts, the Massachusetts Superior
Court granted summary judgment in Bally's favor. In 1987, the Massa-
chusetts Superior Court held that NU's program violated the Massachu-
setts Civil Rights Act because 1) the consent provision was a coercive
deprivation of Bally's right to privacy; 2) the drug testing was
overbroad in that it disclosed private information which was irrelevant
to the program's purposes; and 3) there was no need for NU's pro-
gram because there was no evidence of drug use by NU student-ath-

226. The Massachusetts Civil Rights Act required Bally to prove that his constitutional
rights guaranteed by state or federal law were interfered with and that the interference was
accomplished by the use of "threats, intimidation or coercion." See MASS. GEN. L. ch. 12, §
1 lH-I (1988). The Massachusetts Constitution secures the right to privacy in Article 14.
Thus, NU's alleged interference was with Bally's privacy rights under the explicit right to
privacy in Massachusetts and also by implication under the Fourth Amendment's protection
against unreasonable searches and seizures. Bally, 532 N.E.2d at 52; see MASS. CONST. art.
14, § 1; U.S. CoNsT. amend. IV. The Massachusetts Civil Rights Act, like Section 1983 of
the Federal Civil Rights Act, requires state action. The Massachusetts Civil Rights Act, how-
ever, differs from the Federal Civil Rights Act by adding the requirement that the depriva-
tion of rights be caused by the "use of threats, intimidation or coercion." Compare Mass,
Gen. L., ch. 12, § I lH-I (1988) with 42 U.S.C. § 1983 (1988).

227. The Massachusetts Right of Privacy Act provides that, "[a] person shall have a
right against unreasonable, substantial or serious interference with his privacy." MASS. GEIN.
L. ch. 214, § 1B (1986).

228. Bally Memorandum, No. 87-1178, at I (Mass. Super. Ct. Nov. 1987) [hereinafter
Bally Memorandum]. NU's program prohibited the use of any of the NCAA's banned sub-
stances. Bally, 532 N.E.2d at 50-51. It further provided for: a compulsory annual drug test;
permissive, random testing throughout the year; and mandatory testing of all athletes who
were to compete in NCAA post season competitions. Id. In fact, NU only tested those ath-
letes who participated in post season NCAA championships. Id. When Bally refused to sign
either the NCAA's or NU's consent form, he was declared athletically ineligible. Id. at 51.
As a result, Bally brought suit to enjoin the enforcement of NU's program. Id.

44

West Virginia Law Review, Vol. 97, Iss. 1 [1994], Art. 5

https://researchrepository.wvu.edu/wvlr/vol97/iss1/5



NCAA DOES THY CUP RUNNETH OVER?

letes.229 The trial court stated that NU could not condition Bally's
athletic eligibility on a waiver of his constitutional rights."' The
court also found that NU violated Bally's right to privacy because the
drug tests disclosed non-pertinent and confidential information.23" ' Like
the Hill I court, the Bally trial court found that the lack of evidence of
drug use at NU established that there was no need for the invasive
tests. 2

The Massachusetts Supreme Judicial Court reversed, holding that
Bally failed to prove a violation of either the civil rights or the priva-
cy acts. 33 According to the court, Bally did not establish that NU
violated his civil rights for two reasons. First, the court found that
there was no evidence of NU's use of "threats, intimidation or coer-
cion." 4 As to the coercion the trial court found to exist in the sign-
ing of consent forms, the Supreme Judicial Court held that Bally, by
virtue of his refusal to sign the form,235 was merely excluded from

229. Bally Memorandum, at 16-17, 21-22.
230. Id. at 16-17. The court agreed that Bally had no right to participate in athletics,

but found that the consent provision was still coercive for the statute's purposes. Id. at 17.
The court implicitly relied on the "unconstitutional conditions" doctrine.

231. Id. at 21. This finding was based on Bally's rights-of the type the authors term
"confidentiality type 1," which includes the right to freedom from disclosure of personal
information irrelevant to a program's articulated goals. Drug tests necessarily reveal infor-
mation unrelated to a search for drugs such as pregnancy, illnesses, or the type and use of
birth control medication. Id.

232. Id. at 24. The Batiy trial court found that there were less intrusive alternatives
than random testing. Id. The court stated that the search was unreasonable, "particularly
where the less intrusive means of coach training, athlete education and observation may be
employed toward protecting NU's interests." Id. The parties stipulated that "chronic or sub-
stantial abuse of certain drugs by athletes may be detectable" by means less intrusive than
drug testing. Id. at 13-14.

233. Bally, 532 N.E.2d at 50.
234. Id. at 52.
235. As the O'Halloran litigation demonstrates, signing the NCAA's or the university's

consent forms before seeking injunctive relief may be the only realistic way for a student-
athlete to maintain eligibility while challenging the programs. Unlike the plaintiffs in Hill,
O'Halloran and Bally, Derdeyn signed'CU's consent form before challenging its program.
The status of both O'Halloran and Bally-ineligible because they refused to sign the NCAA
consent form-illustrates the prejudice a student-athlete may suffer by refusing to sign the
NCAA's consent form. Thus, signatures on consent forms should be viewed as reservations
of eligibility pending resolution of legal challenges, rather than as waivers of a legal right
to challenge the constitutionality of the programs.
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participation in intercollegiate sports. 6 Second, the court stressed that
the Massachusetts Civil Rights Act was narrowly drawn and did not
address the type of violation alleged by Bally.2" The court distin-
guished other civil rights cases finding that NU's program was uni-
formly applied, therefore, it was not "comparable with the direct as-
sault" directed towards "a particular individual or class of persons."238

The Massachusetts Supreme Judicial Court overturned the summary
judgment on the privacy claim, interpreting the privacy statute to re-
quire a showing of public disclosure of private or confidential infor-
mation.239 The court found that NU had not disclosed any private in-
formation.24 In its ruling, the court distinguished several Massachu-
setts cases that concerned drug testing in the employment context.24

The Massachusetts Supreme Judicial Court decided Bally in con-
junction with Horsemen's Benevolent and Protective Association v.
State Racing Commission.242 In Horsemen's, the court held that the
drug testing of jockeys by the state's horse racing commission violated
the explicit right of privacy found in the Massachusetts Constitu-

236. Id. at 53.
237. Id. at 52-53. The court asserted that the Act was only intended to address the

problems created by racial discrimination and was not intended to create a "vast constitu-
tional tort." Id. at 52 (quoting Bell v. Mazza, 474 N.E.2d 1111, 1115 (Mass. 1985)).

238. Id. at 52-53.
239. Id. at 53.
240. Id. The court did not address whether disclosure of results of a positive drug test

to relevant university officials could constitute public disclosure under the privacy statute.
241. Bally, 532 N.E.2d at 53-54. The Bally court distinguished Cort v. Bristol-Myers

Co., 431 N.E.2d 908 (Mass. 1982), where the Supreme Judicial Court held that within the
context of private employment an employee could not "be discharged for refusing to answer
unreasonably intrusive inquiries of a personal nature." Id. (quoting Cort, 431 N.E.2d at 912
n.9 (Mass. 1982)).

The court also distinguished Bratt v. International Business Machs. Corp., 467
N.E.2d 126 (Mass. 1984), again finding that the disclosure of highly personal information
was limited to the context of private employment and disclosures by employers. Id. (citing
Bratt, 467 N.E.2d at 133-34). The Bally court stated that disclosure of private information
in an intra-corporate memo was an invasion of privacy, but only when applied to the con-
text of private employment Id. The court did not view the Bally case as stemming from a
contract; therefore, it did not address whether an athlete who was bound by a scholarship
contract could raise the disclosure issue.

242. 532 N.E.2d 644 (Mass. 1989).
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tion.243 Since the commission was a state actor, the court applied the
protections of the Massachusetts Constitution to the commission's drug-
testing program.244

The Horsemen's court analysis was comprised of two relevant
parts. First, the court disagreed with the premise that extensive regula-
tion of an industry justified invasive searches.245 Second, the court
found that the preservation of fair competition was not a compelling
interest,246 and there was no evidence of a health threat to justify the
need for the program.247 The primary difference between Bally and
Horsemen's was that the Horsemen's court applied the greater privacy
rights guaranteed by the Massachusetts Constitution because the racing
commission was a state actor.24

2.. Discussion

The Massachusetts Supreme Judicial Court's analysis in Bally is
deficient in two areas: 1) it failed to address Bally's argument that the

243. Id. at 646.
244. Id. Because there was no state action in Bally, the plaintiff could not invoke the

protections of privacy guaranteed in the Massachusetts Constitution. Id at 646 n.1.
245. Horsemen's, 532 N.E.2d at 650-51. The court criticized the reasoning that a dimin-

ished expectation of privacy is concomitant with employment in a heavily regulated industry,
stating that there was a host of industries that would a priori be subject to drug testing. Id.
at 650 n.3. The Horsemen's court firmly "reject[ed] the argument that random drug testing
in an industry can be justified solely by, or hinges on, the extent to which that industry is
heavily regulated." Id. at 650. But see Shoemaker v. Handel, 795 F.2d 1136, 1142 (3d. Cir.
1986) (stating jockeys were employed in heavily regulated industry which diminished their
privacy).

246. The court reasoned that random testing was only designed to prevent "catastrophic
losses," therefore, the commission's stated purpose of "prevent[ing] improperly won or lost
horse races" failed to justify its program. Horsemen's, 532 N.E.2d at 651-52. But see Shoe-
maker, 795 F.2d at 1142. The Shoemaker court held that the preservation of fair competition
was a compelling interest. 795 F.2d at 1142. Ironically, the purpose behind the New Jersey
testing program was the same as the Massachusetts program-preserving the integrity of horse
racing. Compare Shoemaker, 795 F.2d at 1138 with Horsemen's, 532 N.E.2d at 646.

247. Although there was circumstantial evidence of drug abuse at Suffolk's Downs race
track, the court asserted that this evidence was not sufficient to justify the drug testing.
Horsemen's, 532 N.E.2d at 646.

248. See Horsemen's, 532 N.E.2d at 646, n.1, 648 (citing Mass. Declaration of Rights,
Art 14).
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consent forms were coercive; and 2) it did not address the test's dis-
closure of private information. The court dismissed the argument that
the student-atlhletes' signing of NU's consent form was coerced, and
therefore, it found that Bally could not prove a violation of the Act.
The court interpreted coercion as requiring a threat of physical harm;
thus, Bally's contention that the consent was a form of economic coer-
cion was viewed as inapposite.249 The court thus rejected participation
in intercollegiate athletics as sufficient to implicate the "unconstitutional
conditions" doctrine. This holding directly conflicts with the holding of
the Colorado Supreme Court in Derdeyn III

Interpreting the Massachusetts Right of Privacy Act to cover only
the public disclosure of private facts, the Bally court then
mischaracterized Bally's claim, stating that his complaint addressed the
prospective disclosure of the test results. Bally was actually attacking
the overbreadth of the testing. Thus, the court did not explain why in
Horsemen's it found that the drug testing was overbroad because it
disclosed non-pertinent facts,"0 but in Bally it concluded that such
disclosures did not rise to the level of a disclosure of confidential
information under the privacy statute. Whereas the Hill III court held
that the California Constitution's privacy clause covered the actions of
private actors,2" the Massachusetts Supreme Judicial Court would not
similarly extend the Massachusetts Constitution. 2

The Bally court reversed the judgment against NU because Bally
could not establish that he was coerced into signing the consent
form.2" Thus, the. Massachusetts Supreme Judicial Court placed the
burden of proof on Bally, whereas the Colorado Supreme Court in
Derdeyn III placed the burden of proof on the university to prove
voluntariness. The fundamental difference in these cases is a disagree-

249. Bally, 532 N.E.2d at 53-54.
250. Horsemen's, 532 N.E.2d at 649.
251. Hill 11I, 865 P.2d at 643-44.
252. See Horsemen's, 532 N.E.2d at 646 n.1. If the Massachusetts Constitution covered

NU's program, the court would have been compelled to apply Horsemen's to invalidate
NU's program. Horsemen's and Bally shared three similarities: 1) there was not sufficient
evidence of drug use in either program to justify the drug tests; 2) both programs featured
monitoring; and 3) both programs invariably disclosed irrelevant, private information,

253. Bally, 532 N.E.2d at 50.

[Vol. 97:53
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ment over the extent of the "unconstitutional conditions" doctrine and
the importance of participation in intercollegiate athletics.

Bally is significant for its treatment of an intercollegiate drug
testing program under restrictive state privacy statutes. Again, the
NCAA was not impacted by the Bally litigation.

F. Recent Developments: Continuing Litigation

The NCAA has not enjoyed a respite from challenges to its testing
program. However, recent challenges have been individual appeals of
sanctions for positive drug tests. Program wide challenges have been
averted by settlements with the challenging athletes. In October 1991,
Steve Premock, a football player for the University of Montana, ob-
tained an injunction against the NCAA allowing him to resume playing
football after he tested positive for steroids. 4 Citing flaws in the
NCAA's methodology and its chain of custody, Montana District Court
Judge Douglas Harkin rejected the NCAA's appeal and granted
Premock an injunction to resume playing.2 55 In December, 1991, the
NCAA settled with Premock thereby averting further litigation.256

In 1992, Monty Grow, a football player for the University of Flor-
ida, initiated a suit against the NCAA to regain a lost year of eligibili-
ty after he was suspended for failing a test for steroids."' Grow
eventually regained his lost year of eligibility, thereby avoiding litiga-
tion with the NCAA and the University of Florida."' Grow claimed
there were problems in the NCAA's testing procedure that constituted a
violation of his right to due process." Grow's attorney attributed set-
tlement to the NCAA's fear of litigation that would have challenged
the constitutionality of the NCAA's program under Florida's privacy

254. Judge Hits NCAA Drug Testing, CHICAGO TRaB., Oct. 13, 1991, at C3.
255. Id. Judge Harkin stated the "NCAA has a long way to go before this court can

accept the results of their drug-testing program." Id.
256. NCAA to Pay Athlete in Drug-Case Settlement, USA TODAY, Dec. 13, 1991, at

Cll.
257. Peter Kerasotis, FBC-Gators, FLA. TODAY, Oct. 7, 1992 (Gannett News Serv.).
258. John Romano, Grow Gets Second Senior Year, ST. PETERSBURG TIMES, Aug. 13,

1993, at Cl.
259. Id.
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laws.26 Grow"s suit was part of a trend, as it was based in part on a
Florida statute that requires the NCAA to adhere to due process in
cases involving Florida's state universities.2 6' A similar statute in
Louisiana allowed a Louisiana State University football player to enjoin
the NCAA and play out his sefiior season.262

G. Schaill: An Example of Challenges to the Drug Testing of High
School Students

Courts have shown less resistance to drug testing student-athletes
who are minors. In contrast to the litigation involving universities'
programs, courts apply a lesser burden on high schools to justify the
drug testing of their student-athletes. In Schaill v. Tippecanoe County
School Corp.,63 Darcy Schaill, a high school swimmer, sued to en-
join her high school's unmonitored, random drug-testing program.264

The Seventh Circuit held that the testing was reasonable because high
school athletes have reduced privacy expectations and the school sys-
tem had a compelling interest to support its program.

Since the drug tests were unmonitored and the court found that the
athletes had a diminished expectation of privacy, the court held that the
tests were not as invasive as drug tests in other contexts.265 The court

260. Celeste E. Whittaker, Inside Colleges, ATLANTA J. & CONST., July 25, 1993, at
E2.

261. Id.; see FLA. STAT. § 240.5338-5349 (1991). A similar statute in Nevada was held
by the United States District Court for Nevada to violate the Commerce Clause of the Unit-
ed States Constitution. See NCAA v. Miller, 10 F.3d 633 (9th Cir. 1993). The statute in
Miller purported to apply due process to all proceedings -of the NCAA involving Nevada's
state universities. I. at 637.

A similar argument was raised by the NCAA in Hill, but was rejected by the Hill
II court. 273 Cal. Rptr. at 422-23. The NCAA argued that the Hill ruling destroyed the
uniformity of the NCAA's program and, therefore, imposed an undue burden on interstate
commerce. The court found the trial court's injunction was only an incidental burden on
commerce. Id. at 423.

262. Kerasotis, supra note 255.
263. 864 F.2d 1309 (7th Cir. 1988).
264. Id. at 1310.
265. Id at 1318. The court focused on the oft-cited proposition that the element of

communal undress reduces an athlete's privacy rights. Id. According to the court, the fact
that athletes are generally subject to a pre-participation medical examination also reduced
athletes' privacy rights. Id. The court stated:
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found that the high school athletes' participation in interscholastic ath-
letics subjected the students to extensive regulation of off-school be-
havior, which contributed to its finding that the program was reason-
able.266 The Schaill court concluded that extensive evidence of drug
use at one high school, and of drug-related athletic injuries, in addition
to national surveys of drug use by high school students, supported the
school system's interest in testing its athletes.267

Schaill illustrates the importance of introducing evidence of drug
use into the record in order to justify the need for drug testing. Be-
cause the athletes were young and in need of greater protection from
drugs, the court accepted largely circumstantial evidence of drug use in
the schools as establishing the school's interest in testing its student-
athletes. The Schaill court acknowledged, however, that the inquiry into
high school drug-testing programs was less stringent than the inquiry
into university level drug-testing programs because the former involved
young students.6 '

The combination of these factors makes it quite implausible that students competing
for positions on an interscholastic athletic team would have strong expectations of
privacy with respect to urine tests. We can, of course, appreciate that monitored
collection and subsequent testing of urine samples may be distasteful (although
plaintiffs' subjective evidence on this point was not powerful), but such procedures
can hardly come as a great shock or surprise under present-day circumstances. For
this reason, we believe that sports are quite distinguishable from almost any other
activity. Random testing of athletes does not necessarily imply random testing of
band members or the chess team.

Id. at 1319 (footnote omitted). The court's reasoning is troubling when it is applied to
young students. Young athletes are generally more sensitive to invasions of their privacy,
especially a more than casual observation of the highly personal act of urination. As the
court suggested, the plaintiff did not prove this assertion, but it is almost uncontrovertible
that high school athletes are more sensitive to their privacy during urination than most col-
lege athletes.

266. Id. at 1322. In another inquiry the court concluded that drug testing was the only
effective method of satisfying the school's goal of deterring drug use. Id. at 1321.

267. Id. at 1310-11, 1320-21. The Schaill court stated that there was substantial testimo-
ny at trial concerning the drug problem in the schools. The school also presented circum-
stantial testimony as to injuries suffered during athletic contests by drug-impaired athletes.
Id. at 1320-21.

268. High school athletes may have greater protection following the holding in Acton v.
Vernona Sch. Dist. 47J, 23 F.3d 1514 (9th Cir. 1994). The Ninth Circuit overturned a lower
court holding that found a high school's drug-testing program was constitutional. Analyzed
under the Fourth Amendment, the court found there was no compelling interest to conduct

51

Brock et al.: Drug Testing College Athletes: NCAA Does Thy Cup Runneth Over

Published by The Research Repository @ WVU, 1994



WEST VIRGINIA LAWREVIEW

IV. LESSONS OF THE DRUG-TESTING LITIGATION

A. Addressing the Case Law

1. State Action

The state action requirement forecloses many Fourth Amendment
challenges. The Supreme Court's holding in Tarkanian conclusively
established that the NCAA will not be considered a state actor for
Fourth Amendment purposes. 269 Challenges predicated on a Fourth
Amendment unreasonable search argument thus cannot be brought
against the NCAA. Similarly, many private universities are not state
actors, and their drug-testing programs may only be challenged under
privacy laws that apply to non-state actors, such as in California.270

2. Diminished Expectation of Privacy

One defense that is often asserted by universities or the NCAA is
that the student-athlete enjoys a diminished expectation of privacy,
therefore, the search is reasonable despite its invasive aspects. The
reasons used to support this theory include: student-athletes are exten-
sively regulated and qualify under the warrantless search exception;
student-athletes often dress in a communal locker room atmosphere,
therefore, visual monitoring of urination is common and unintrusive;
and student-athletes often take medical examinations, so they are used
to drug-testing. The Hill III court's finding that the athletes had a
diminished expectation of privacy, although consistent from court to
court, is controverted by the finding of the Colorado Supreme Court in

testing. Id. at 1520, 1527. The court found that the athletes's expectation of privacy was not
diminished by virtue of their participation in athletics or their use of locker rooms. Id. at
1525. The court stated "[normal] locker room or restroom activities are a far cry from hav-
ing an authority figure watch, listen to, and gather the results of one's urination." Id.

269. For a further discussion of the state action issue, see supra notes 57, 65-69 and
accompanying text.

270. One commentator suggested that challenges to drug-testing programs in Florida,
New York and Montana are especially "ripe." Ted O'Neal, Comment, The Constitutionality
of NCAA Drug Testing: A Fine Specimen for Examination, 46 S.M.U. L. REV. 513, 552
(1992). This may explain the settlements in the Grow and Premock situations.

[Vol. 97:53
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Derdeyn III.27 In Skinner,272 the Supreme Court reasoned that em-
ployees in a "pervasively regulated industry," such as the railroad
workers, have a diminished expectation of privacy. Agreeing with the
Skinner Court, the Hill III court concluded that NCAA athletes have a
similarly diminished expectation of privacy because athletes are exten-
sively regulated.273 The Supreme Court of Colorado found that the
arguments for finding that athletes had a diminished expectation of
privacy were not supported by testimony at trial.274 Given sufficient
evidence that student-athletes are more extensively regulated than other
students, courts will most likely find that student-athletes have a dimin-
ished expectation of privacy, which significantly increases the drug-
testing organization's chances for victory.

The finding that athletes have a diminished expectation of privacy
suffers from several logical defects. First, arguing that monitored drug
tests are less invasive because athletes undress in a communal locker
room ignores a difference between the two activities. Undressing in a
locker room is permissive, while monitored urination is compulsory.
Moreover, comparison of the two does not take into account that the
purpose of the latter is the organized and systematic collection and use
of private information by the sponsoring institution. One can hardly
argue that an element of communal undress justifies this aspect of
monitored urination.275 However it could be argued that male athletes
using a communal urinal may experience a possible lessened
expectation of privacy.

Finally, the argument that the closely regulated nature of athletics
justifies the diminished expectation finding can be destroyed by the

271. However, the finding in Colorado may be attributed more to an evidentiary failure
by the University of Colorado than to a holding that all student-athletes do not have a di-
minished expectation of privacy.

272. Skinner, 489 U.S. at 627.
273. Hill III, 863 P.2d at 657; Hill 1, 273 Cal. Rptr. at 409-10.
274. Derdeyn 111, 863 P.2d at 945. See also Horsemen's, 532 N.E.2d at 650-51.
275. For example, the element of communal undress in locker rooms does not justify

an institution's photographing of students in their undressed state, then circulation of the
photographs to selected university officials, with possible sanctions against the students based
on the photographs. Similarly, more than an element of locker room communal undress is
required to justify systematic institutional collection and use of comparable chemical informa-
tion, with potential sanctions against students.

1994]
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process of reductio ad absurdum. This argument supports the drug
testing of all students who are closely regulated, such as teaching assis-
tants, band members and laboratory assistants. All of these students are
closely regulated, and many have a far greater impact on public safety
than athletes. Thus the diminished expectation finding is erroneous and
should be reconsidered.

3. Compelling and Legitimate Interests

Another aspect of the drug-testing litigation is the interests asserted
by drug-testers to justify drug testing college athletes. The interests
generally asserted are protection of the health and safety of college
athletes and preservation of fair athletic competition. Courts have ac-
corded these interests different weights.

The Derdeyn III court stated that CU's purposes were insignificant
because they involved athletics and did not impinge on matters of
national concern or public safety."' The Bally court, however, found
that an athlete's participation in intercollegiate athletics was a weak
interest in light of NU's purpose of protecting the health of its student-
athletes.277 In Hill III, the NCAA's interests were found to be legiti-
mate and extended as far as protecting the NCAA's reputation for
sponsoring fair athletic events. With a properly substantiated record, a
university or the NCAA could most likely establish that it had a legiti-
mate need to drug test student-athletes.

There is seeming consensus that the drug-testing organization only
needs to assert legitimate interests. The Colorado Supreme Court in
Derdeyn III stated that the Fourth Amendment only requires a showing
of a legitimate: interest. The California Supreme Court in Hill III also
found that the appropriate standard was a legitimate interests standard.

276. Derdeyn 111 ,863 P.2d at 945.
277. Bally, 532 N.E.2d at 53.

[Vol. 97:53
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4. Voluntary Consent

Most drug-testing programs require the athlete to consent to be
drug tested; if this consent was voluntarily given, the drug test can be
as invasive as necessary.278 However, most courts have held that the
sponsor of the drug testing bears the burden of proving that the con-
sent form was voluntarily signed. The issue of voluntary consent re-
volves around judicial acceptance of the "unconstitutional conditions"
doctrine.

A majority of the Justices of the Supreme Court of Colorado ac-
cepted the theory that denial of participation in intercollegiate athletics
was an unconstitutional condition that removed the voluntariness of the
athlete's consent. Both dissenters in Derdeyn III found that the govern-
mental benefit of participation in intercollegiate athletics was too insig-
nificant to constitute an "unconstitutional condition." The Massachusetts
Supreme Judicial Court also implicitly rejected the application of the
doctrine to the context of intercollegiate athletics. The doctrine is on
weak legal ground because participation in intercollegiate athletics is
probably not sufficient to trigger the doctrine, Derdeyn notwithstanding.

5. Questions of Law Versus Questions of Fact

Courts should explicitly address the issue of whether a drug testing
program is unreasonably or impermissibly invasive is a question of
fact, of law, or of ultimate fact, i.e. a mixed question of fact and
law.2 79 First, this is important in determining whether trial court con-
clusions should be reviewed under a de novo or clearly erroneous stan-
dard.

Appellate courts to date simply have not been consistent in their
treatment of lower court conclusions concerning the invasiveness and
reasonableness of NCAA and university sponsored drug testing pro-
grams. For example, in Derdeyn, the Colorado Supreme Court majori-

278. This argument was not raised in Hill.
279. For a discussion of appellate review standards for ultimate facts, see Schwarzer,

supra note 143.
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ty largely deferred to trial court findings, while in Hill the California
Supreme Court displayed little if any deference. Indeed, justices on
the same court have disagreed on the proper appellate standard.8 °

This issue is also significant concerning the type, amount, and
quality of proof required on the question of whether a program is
unreasonably or impermissively invasive. Evidentiary proof is unques-
tionably appropriate on issues of fact, issues of ultimate fact, and to
establish the absence of material factual dispute, e.g. a genuine issue of
material fact. However, little if any evidentiary "proof' is logically
necessary on a. question of pure law.

Resolution. of this issue would also likely help clarify the level of
deference one trial court should afford another, as it will clarify the
issues being addressed and the proofs directed to each issue. For ex-
ample, in O'Halloran, a federal court purported to largely ignore earli-
er state court conclusions on these questions, deferring instead to "ex-
pert findings" concerning the reasonableness of the NCAA's testing
procedures.28" '

The invasiveness of a particular program is not purely a question
of law. Rather, it depends on facts specific to the particular program
- for example whether it is voluntary or mandatory, the asserted in-
terests or needs justifying the program, the breadth of the substances
tested for, the testing procedures used, the information collected, the
individuals to whom such information will be circulated, the purposes
for which the information will be used, and the sanctions employed.
Likewise, the invasiveness of a specific program, or the needs or inter-
ests to be served by a specific program, are appropriate areas for factu-
al proofs.

However, neither is the permissibility or reasonableness of a par-
ticular program. purely a fact question."2 Rather, in that it involves

280. See, e.g., Derdeyn, supra notes 164-186; 863 P.2d at 938, 959 (majority conclud-
ing reasonableness issue under Colorado constitution resembled one of fact, dissenting justice
opining issue was one of law to be reviewed de novo).

281. See supra notes 208-209 and accompanying text.
282. For example, the Fourth Amendment prohibits unreasonable searches and seizures,

but the question of -whether a particular search or seizure was "unreasonable" is not purely a
question of fact. See, e.g., TL.O., supra, notes 206-208 and accompanying text. Likewise,
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both factual and legal components, the issue of whether a particular
program is impermissibly or unreasonably invasive is one of ultimate
fact.

Accordingly, practitioners should be prepared to present whatever
admissible evidence they believe is available to support their claims on
these subjects. They should be prepared to take a stance as to whether
a particular issue is one of fact, of law, or of ultimate fact. On ap-
peal, where the issue has not been resolved by a state Supreme Court
decision, they should be prepared also to argue whether the controlling
standard of review with respect to a particular issue is de novo or a
deferential standard such as a clearly erroneous one.

However, courts should also clarify for practitioners their analysis
on these questions. This requires that courts and practitioners distin-
guish between three different types of "ultimate fact" issues. First, the
trial court's resolution of disputed "historical" facts and credibility
issues should be reviewed under a clearly erroneous or comparably
deferential standard."3 Similarly, "where the trial court decides ulti-
mate facts which would go to the jury, and does so on motion because
witness credibility and demeanor are not implicated, a strong case for
deference exists."28 4  However, where the historical facts are undis-
puted, and the only question presented is whether the facts satisfy the
constitutional, statutory, or other legal standard, a de novo appellate
review standard may be appropriate.285 A particular case may present
a combination of issues which fall into different of these three basic
categories. Thus, courts and practitioners must be clear in addressing
which of these situations is present in a particular case.

the question of whether a particular program is unreasonable or impermissible under under
state privacy standards is not purely a question of fact. See, e.g., Derdeyn, supra notes
167-185 and accompanying text; 863 P.2d at 938, 959 (majority concluding issue of reason-
ableness under Colorado Constitution resembled one of fact, dissenting justice opining issue
was one of law to be reviewed de novo).

283. Cf Schwarzer, supra note 143 at 489-93.
284. Id. at 492.
285. Schwarzer states: "Where the decision is of ultimate facts of the kind appropriate

for decision by a court as questions of law, the case for deference is weaker. Nevertheless,
the appellate court may take into account the trial judge's long exposure, careful study and
greater familiarity with what may be a lengthy and complex documentary record.' Id
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B. If the NCAA Was a State Actor

Many university drug-testing programs follow or are based on the
NCAA's program. Thus the question arises: If the NCAA was con-
sidered a state actor would its drug-testing program survive a Fourth
Amendment challenge? The NCAA's program would have to survive
the two prongs of Skinner: reasonableness and reasonably tailored. The
NCAA could assert several defenses that will be addressed in Subsec-
tion 3.

1. The Reasonableness of the NCAA's Program

While a finding on this ground will vary from court to court,
certain tendencies can be identified. First, visual monitoring is general-
ly recognized as the most invasive aspect of the NCAA's program.
Second, the NCAA's interests are legitimate, but may not be compel-
ling. Although the Hill III and Derdeyn courts suggested that Colorado
University only needed to show a "legitimate" interest, the Derdeyn MI1
court found that Colorado University's interests were not legitimate.
Thus, the NCALA must build a record sufficient to survive a legitimate
interest inquiry. Third, NCAA athletes may have a diminished expecta-
tion of privacy, but a finding depends on an adequate record that can
draw parallels to the extensively regulated industry in Skinner. It is
likely that, given an adequate record, the NCAA's program would be
found to be reasonable.

2. The Overbreadth of the NCAA's Present Program

The NCAA must prove that its program satisfies the second prong
of the Skinner test: that testing is reasonably related in scope to
achieving the asserted goals of deterrence or disclosure of drug use.
There are two reasons why the NCAA's present program is not nar-
rowly tailored to meet its objectives. First, the NCAA's list of banned
substances is over-inclusive. The NCAA has little justification to sup-
port testing for substances such as strychnine. Second, the NCAA's
program inherently discloses irrelevant and private information. It is
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uncontroverted that irrelevant information is revealed by the tests and
thus is disclosed to testing officials." 6

To defend its program in future litigation, the NCAA must tailor
its testing to the furtherance of legitimate interests. Due to the over-
breadth of its list of banned drugs, some of the NCAA's tests have no
legitimate purpose."7 Thus, the NCAA should reduce its list of
banned drugs to those substances most frequently used by athletes and
which relate to the NCAA's interests in ensuring equitable competition
and protecting the health of its athletes. The NCAA should also strive
to improve the methodology of its tests so that it can avoid cases such
as Reynolds v. IAAF z88 or potential challenges such as the Monty
Grow case.

3. Building a Record to Support Testing Programs

As noted above, the NCAA's drug testing program should be nar-
rowed to more directly further the goals of preserving fair competition
and protecting the health and safety of college athletes. Thus moni-
tored, random testing without demonstrated relation to these purposes is
likely to be invalidated. Accordingly, the resolution of a challenge to a
drug-testing program is likely to turn on the state of the record as to:
1) whether the drugs that are the focus of the program have been
linked to unfair competition; and 2) whether the assertions of protect-
ing the health and safety of student-athletes are substantiated by specif-
ic evidence of a drug use problem among the target population.

Courts such as the O'Halloran III court. 9 have been willing to
recognize that the preservation of fair competition is at least a legiti-

286. Derdeyn 11, 832 P.2d at 1033.
287. See Hill I, No. 619209, at 33-35.
288. 841 F. Supp. 1444 (S.D. Ohio 1992). After testing positive for steroids, Butch

Reynolds, a world record-holding sprinter, was granted a permanent injunction allowing him
to compete in the U.S. Olympic Trials against the wishes of the International Amateur Ath-
letic Federation (IAAF). Id. at 1447. Reynolds was successful in introducing sufficient evi-
dence to create a substantial doubt as to the validity of the IAAF's chain of custody. Id.
Reynolds identified various problems in the handling of his urine sample that the court
found contributed to the possibility in that the test's result was erroneous. Id.

289. See O'Halloran IlL 679 F. Supp. at 1005.
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mate interest. The follow-up question, however - whether the
substances targeted by the drug tests are proved to unfairly affect ath-
letic competition - must also be addressed. As stated by the Hill trial
court, it has not been proved that drugs necessarily enhance athletic
performance.29 Accordingly, if the NCAA is serious in its articulated
goals of ensuring fair competition, its testing program should be limit-
ed to substances that are demonstrated to be performance-enhancing.

Testing for over three thousand banned substances is also not justi-
fiable on the grounds that an analysis of the percentage of athletes
testing positive for certain substances indicates that the problem seems
primarily limited to steroid use.29" ' For instance, in the first half of
1992 athletes tested positive only for steroids or steroids-related sub-
stances, except for one positive test for excessive caffeine.292 Thus,
the NCAA should only test for those substances that are either preva-
lently used by college athletes; or are demonstrated to be performance
enhancing or to constitute a significant health threat.

4. The Conflicting Roles of the University

An ancillary question raised by the drug testing litigation is, what
is the proper role of the university? Athletes who fail NCAA drug tests
must convince not only the NCAA and possibly the courts to allow
them to participate, they must also convince their own schools. Be-
cause the team penalties for allowing an ineligible athlete to participate
are severe, 293 universities are unlikely to risk NCAA sanctions to al-
low one athlete to participate.

A university has conflicting obligations to the NCAA and to its
students. These obligations create a three-way struggle between the
student, the NCAA and the university. Of course, in challenges to
university-mandated programs, the university is an adverse party to the

290. Hill I, No. 619209, at 8. For a further discussion of the court's conclusion that
none of the NCAA's banned substances aid performance, see supra note 81 and accompany-
ing text.

291. See Year-Round Steroid Testing, supra note 28, at 1.
292. Very Few Athletes Fail Drug Testing Program, NCAA NEWS, Sept. 2, 1992, at 6.
293. For a further discussion of team penalties, see supra note 4.
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student. Similarly, before the court has addressed the validity of the
NCAA's program, it is reasonable for the university to align itself with
the NCAA. The university's alignment with the NCAA is arguably
motivated by fear of NCAA sanctions. As such, it is difficult for a
university to align itself based on the merits of a case.

Once there has been a judicial declaration that the NCAA's pro-
gram is invalid, the university's interests diverge from the NCAA's
interest in uniform application of its program and uniform regulation of
college sports. The university must then weigh compliance with a court
order against potential NCAA-sanctions. To protect themselves univer-
sities must seek injunctions to prohibit the NCAA from enforcing its
sanctions.294

C. Conclusions: Defensible Programs and the Correct Standard

Universities are taking a risk when they rely on the consent provi-
sion to demonstrate that the student-athlete has voluntarily waived any
privacy rights. Several courts have indicated that these consent provi-
sions can be viewed as coercive, depending on the court's view of the
significance of athletic participation. Consent is perceived by the athlete
as a necessary step for obtaining scholarships or pursuing a profession-
al athletic or coaching career after college. It is also the university's
burden to prove that consent was given voluntarily, which is not easy
task. Thus, the consent form is not necessarily dispositive and should
not be relied upon by the NCAA or the university's counsel.

Because the visual monitoring of urination has been deemed par-
ticularly invasive, alternatives to it should be considered. As one court
suggested, there are alternatives to monitoring, such as dyes in the
toilet and checks on the sample temperature, which ensure the athlete
has given a proper sample."'5 Removing this invasive aspect of the
test increases the probability that the test will be upheld.

Likewise, where there is adequate preparation by the university or
the NCAA's counsel, where there is evidence supporting the need for

294. See O'Halloran III, 672 F. Supp. at 1380.
295. Schaill, 864 F.2d at 1321-22.
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drug testing, and the chemical lists, testing procedures, circulation of
information, and sanctions are narrowly tailored to address that need,
the tests are more likely to be upheld.
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