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I. INTRODUCTION

The sudden, increased practice of screening employees for pos-
sible drug use has given rise to substantial controversy surrounding
the issue. There are many competing interests at stake. Many em-
ployers feel that a drug screening program will increase productivity
among their workers and will safeguard the work environment. On
the other hand, many employees feel that such a procedure is an
unreasonable invasion of privacy and therefore should be prohibited
by law. Employees are also concerned about the validity and reli-
ability of such tests in that results may be inaccurate and a positive
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WEST VIRGINIA LA W REVIEW

test might not always indicate that an employee is impaired on the
job.'

Private employees are not provided the same legal protection as
public employees. The constitutional guarantees of this country ap-
ply only to governmental actions and are therefore implicated in
drug testing programs for both federal and state employees. Em-
ployees in the private sector, however, are not afforded the same
constitutional protection; therefore, although they may have the same
grievances about drug testing as public employees, private employees
are not granted the same protection under federal law.

On September 15, 1986, former President Ronald Reagan issued
Executive Order 12564, which required that all Federal employees
within the executive branch holding "sensitive" job positions be
tested for illegal drug use.2 One goal was to provide an example for
the private workforce to follow. 3 Now, hundreds of private em-
ployers, including about one-fourth of the Fortune 500 companies,
have initiated testing programs to combat illicit drug use. 4

Since government implementation, several drug testing programs
have been challenged in the lower courts on the theory that such
programs should be prohibited by the fourth amendment's protec-
tion against unreasonable searches and seizures. Recently, two circuit
court cases which resulted in a split of authority on the subject were
decided by the Supreme Court. The cases are National Treasury
Employees Union v. Von Raab5 and Skinner v. Railway Labor Ex-
ecutives" Association.6 Although the facts of each differed, both
cases involved a governmental scheme to test employees for drug
use. In each, the Court effectively determined that a public interest
was at stake and, accordingly, held such an interest to be more
compelling than that of an individual's right to privacy. The holdings
in these most recent cases demonstrate a willingness on the Court's

1. Susser, Legal Issues Raised by Drugs in the Workplace, 36 LAB. L.J. 42, 43 (1985).
2. Exec. Order No. 12,564, 51 Fed. Reg. 32,889 (1986).
3. 22 WEEKLY Comp,. PREs. Doc. 1041 (Aug. 4, 1986).
4. Chapman, The Ruckus over Medical Testing, FORTUNE, Aug. 19, 1985, at 58.
5. National Treasury Employees Union v. Von Raab, 109 S. Ct. 1384 (1989).
6. Skinner v. Railway Labor Executives' Ass'n, 109 S. Ct. 1402 (1989).
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WORKPLACE DRUG TESTING

behalf to limit the extent of an individual's right to be secure in his
person from unreasonable searches and seizures, as guaranteed by
the fourth amendment.

II. STATEMENT OF THE CASES

National Treasury Employees Union v. Van Raab7 involved a
suit brought by the National Treasury Employees Union against the
Commissioner of the United States Customs Service to prevent the
implementation of a drug testing program. The program was de-
signed to screen for drug use employees seeking promotion to certain
"sensitive" positions. The program would require urinalysis tests
from Service employees seeking transfer or promotion to positions
having a direct involvement in drug interdiction, requiring the carry-
ing of a firearm, or involving the handling of "classified" material.8

Customs employees who tested positive for drugs and could not offer
satisfactory explanations would be dismissed from the Service. 9

However, the results would not be provided to any other agency,
including criminal prosecutors, without the employee's written per-
mission. 10 Petitioners, a union of federal employees and a union
official, sought an injunction and challenged the constitutionality of
the program. The United States District Court for the Eastern Dis-
trict of Louisiana granted the petition for injunctive and declaratory
relief, stating that "the drug testing plan constitutes an overly in-
trusive policy of searches and seizures without probable cause or
reasonable suspicion, in violation of legitimate expectations of pri-
vacy."' 1 The United States Court of Appeals for the Fifth Circuit
vacated the district court's injunction and held, inter alia, that the
drug testing program was reasonable and therefore constitutional.12

The appellate court decided that the objectives of the Service in
implementing a drug screening program were justified because of
the government's interest in ensuring the integrity of the Service.13

7. Von Raab, 109 S. Ct. 1384.
8. Id. at 1388.
9. Id. at 1389.

10. Id.
11. National Treasury Employees Union v. Von Raab, 649 F. Supp. 380, 387 (E.D. La. 1986).
12. National Treasury Employees Union v. Von Raab, 816 F.2d 170 (5th Cir. 1987).
13. Id. at 178.
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The court stated that employees who use drugs may seriously frus-
trate the Service's efforts to enforce the drug laws because employees
with drug habits are more susceptible to bribery, are tempted to
divert illegal drug shipments for their own use, and may endanger
the safety of others, as well as themselves, when they are impaired
in their job performance. 14 In a five-to-four decision, the Supreme
Court affirmed that part of the Fifth Circuit's judgment which up-
held the testing of employees directly involved in drug interdiction
or those required to carry firearms, but vacated the judgment to
the extent that it upheld the testing of applicants for positions in-
volving the handling of classified materials. 15

In Skinner v. Railway Labor Executives' Association,16 respon-
dents, the Railway Labor Executives' Association and various mem-
ber labor organizations, challenged the constitutionality of Federal
Railroad Administration regulations requiring employees to submit
to blood and urine tests after certain train accidents, incidents, and
rule violations. The United States District Court for the Northern
District of California granted summary judgment in petitioners' fa-
vor. 17 The court held that although railroad employees deserve pro-
tection against bodily intrusions under the fourth amendment, this
interest is outweighed by the government's interest in promoting
safety in railway transportation. 18 The Ninth Circuit Court of Ap-
peals reversed the district court's ruling.' 9 The court held that drug
tests which are administered without a reasonable suspicion that the
tests will reveal evidence of current drug or alcohol impairment are
unconstitutional under the fourth amendment. 20 The Supreme Court,
after granting certiorari, held that such tests are in fact reasonable
within the meaning of the fourth amendment and accordingly re-
versed.2 '

14. Id.
15. Von Raab, 109 s. Ct. at 1390.
16. Skinner, 109 S. Ctj 1402.
17. Id. at 1410.
18. Id.
19. Railway Labor Executives' Ass'n v. Burnley, 839 F.2d 575 (9th Cir. 1988), rev'd sub norm.,

Skinner v. Railway Labor Executives Ass'n, 109 S. Ct. 1402 (1989).
20. Id.
21. Skinner, 109 S. Ct. at 1422.

[Vol. 911070
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III. PRIOR LAw
A. The Fourth Amendment

The fourth amendment to the United States Constitution pro-
vides that, "[t]he right of the people to be secure in their persons,
houses, papers and effects, against unreasonable searches and sei-
zures shall not be violated, and no warrants shall issue, but upon
probable cause .... ,"22 The purpose of the fourth amendment is
to "protect personal privacy and dignity against unwarranted in-
trusion by the State." 23 The drafters of the fourth amendment rec-
ognized that in certain places and at certain times an individual has
a legitimate expectation to be left alone. 24 This expectation of pri-
vacy, though, depends on what society considers reasonable. 5 Sub-
jective expectations of privacy that are unreasonable or "illegitimate"
receive no protection. 26

B. Application of Search and Seizure to Drug Testing

If the government infringes upon a "reasonable" right, a search
has occurred.2 7 If the government "meaningfully" interferes with an
individual's liberty or possessory interest, a seizure has occurred.28

For all purposes, any drug test that is administered by analyzing
one's blood or urine is, at minimum, a search because one's bodily
fluids are personal in nature and the individual should have the right
to dispose or withhold these fluids as he or she sees fit.29

22. U.S. CONST. amend. IV.
23. Winston v. Lee, 470 U.S. 753, 760 (1985) (quoting Schmerber v. California, 384 U.S. 757,

767 (1966).
24. Id. at 758; See also Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J.,

dissenting).
25. United States v. Jacobson, 466 U.S. 109, 113 (1984); See also New Jersey v. T.L.O., 469

U.S. 325, 338 (1985) and Hudson v. Palmer, 468 U.S. 517, 526 (1984).
26. T.L.O., 469 U.S. at 338; See also Rawlings v. Kentucky, 448 U.S. 98 (1980); Hudson, 468

U.S. 517.
27. Jacobson, 466 U.S. at 113.
28. Id.
29. Whether or not a seizure occurs during a drug test is unresolved because it is difficult to

perceive blood or urine as being "seized" from one's possession. This issue, though, has no bearing
on the constitutionality of drug testing if such testing has already been determined to be a search.
See Schmerber v. California, 384 U.S. 757 (1966) (The court held blood-alcohol testing a fourth
amendment search and seizure); Cupp v. Murphy, 412 U.S. 291 (1973) (fimgernail scrapings); McDonald
v. Hunter, 612 F. Supp. 112, 1127 (D. Iowa 1985), aff'd as modified, 809 F.2d 1302 (8th Cir. 1987);
see also Capua v. City of Plainfield, 643 F. Supp. 1507, 1513 (D.N.J. 1986).
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techniques suggested by petitioners are fraught with uncertainty and risks for those
employees who venture to attempt them. A particular employee's pattern of elim-
ination for a given drug cannot be predicted with perfect accuracy, and, in any
event, the information is not likely to be known to the employee.,

The Court's argument is inconsistent; if an addict cannot abstain
from usage for even a short period of time, it stands to reason that
his work performance will be noticeably affected. Thus, a blanket
screening program would not be required to detect usage under these
circumstances.

The petitioners' final suggestion that drug users could adulterate
their urine specimens was also refuted in light of the precautions
taken by the Service to verify the integrity of each sample before
analysis. 134

Thus, the Court concluded that the government's interests in
protecting its borders and the interests in public safety outweigh the
privacy expectations of employees seeking promotion to positions
involving the interdiction of illegal drugs or requiring the incumbent
to carry a firearm.3 5 Hence, the testing of these employees was held
to be reasonable under the fourth amendment.36

The Court, however, found the record insufficient for the pur-
pose of deciding whether the Service's testing of those who apply
for promotion to positions where they handle "classified" infor-
mation was reasonable.137 Employees holding the following titles
would be tested under the Service's scheme: "Accountant," "Ac-
counting Technician," "Animal Caretaker," "Attorney (All),"
"Baggage Clerk," "Co-op Student (All)," "Electric Equipment Re-
pairer," "Mail Clerk/Assistant," and "Messenger.''138 The Court
felt that the Service had defined this category of employees more
broadly than necessary to meet the purposes of the Commissioner's
directive because it is unclear whether persons occupying those po-
sitions are likely to gain access to sensitive information.139

133. Id.
134. Id.
135. Id.
136. Id.
137. Id.
138. Id. at 1397.
139. Id.
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Thus, the Court upheld the testing of employees seeking transfer
or promotion to positions that directly involve drug interdiction or
positions which require the incumbent to carry a firearm. However,
the Court remanded the case to the court of appeals in order to
determine which applicants for positions involving the handling of
"classified" materials should reasonably be tested under the Ser-
vice's scheme.140

The dissent stated that the Court was unjustified in its holding
because there was not any evidence which would prove that Customs
employees were using drugs. 141 The Commissioner himself stated that
he believed that the Service was largely drug-free.142 This is evident
from the fact that of the 3,600 employees tested, only five tested
positive for drugs. 143

The dissent concluded that only one reason exists for the majority
holdings in favor of drug testing, but that it was not a reason upon
which the Court was willing to rely. 144 The only plausible expla-
nation, in the dissenters' view, is that the Court submitted to po-
litical pressure, allowing the government to show the world that it
was serious about its "war on drugs.' ' 45 The dissent found this
justification unacceptable. 46

[Tihe impairment of individual liberties cannot be the means of making a point
, . . [E]ven symbolism for so worthy a cause as the abolition of unlawful drugs,
cannot validate an otherwise unreasonable search. 4 7

One of the dissent's leading concerns was that the Court's hold-
ing now approves drug testing for all federal employees having access
to confidential information. 4 Such a realization is frightening, but
the impact of the Court's holding is greater than that. It is inevitable
that many state agencies will now follow suit, as well as private

140. Id. at 1397-98.
141. Id. at 1398 (Scalia, J., dissenting).
142. Id. at 1400.
143. Id.
144. Id. at 1401.
145. Id.
146. Id.
147. Id.
148. Id.
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employers who have not yet implemented programs of their own.
Soon, the day will come where virtually every employee will be drug-
tested in one way or another; but will employers stop at that? Per-
haps there are other things that an employer would like to find out
about his employees, as well. Now that the drug testing of employees
has become an acceptable intrusion of privacy, one only has to imag-
ine the kind of intrusions which will be acceptable in the future.
Only the test of time will tell.

In Skinner v. Railway Labor Executives' Association,'49 the issue
before the Court was whether Federal Railroad Administration (FRA)
regulations requiring employees to submit to blood and urine tests
after certain train accidents violate the fourth amendment. Applying
the same principles set forth in Von Raab,150 the Court determined
that the toxicological testing contemplated by the regulations does
not unduly infringe upon the justifiable expectations of privacy of
covered employees.' 5' Therefore, the Court held that the challenged
regulations do not violate the fourth amendment.1 52

The Court determined that the fourth amendment's prohibition
of unreasonable searches and seizures is applicable to drug tests
implemented by a government-developed regulation. 153 The Court
explained that, ordinarily, a search is unreasonable unless it is sup-
ported by a warrant issued upon probable cause, but that there are
exceptions to this rule in certain limited situations "when 'special
needs, beyond the normal need for law enforcement, make the war-
rant and probable cause requirement impracticable.'" 15 4

When faced with such special needs, we have not hesitated to balance the gov-
ernmental and privacy interests to assess the practicality of the warrant and prob-
able cause requirements in the particular context.155

The Court reasoned that the government's interest in regulating the
conduct of railroad employees to ensure safety justified prohibiting

149. Skinner, 109 S. Ct. 1402 (1989). Justice Kennedy wrote the decision for the majority.
150. Von Raab, 109 S. Ct. 1384.
151. Skinner, 109 S. Ct. Id. at 1421.
152. Id. at 1422.
153. Id. at 1411.
154. Id. at 1414 (quoting Griffin v. Wisconsin, 483 U.S. 868, , 107 S. Ct. 3164, 3167 (1987)

(quoting T.L.O., 469 U.S. at 351)).
155. Id.
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such employees from using alcohol or drugs while on duty. Thus,
the government's interest "present[ed a] 'special need' beyond nor-
mal law enforcement [justifying] a departure from the usual warrant
and probable cause requirements." 5 6

The Court discussed the warrant and probable cause requirement
separately to further justify its "special needs" doctrine. In its dis-
cussion of the warrant requirement, the Court added that such a
requirement might frustrate the purpose behind the government's
objective because alcohol and other drugs are eliminated from the
blood stream at a constant rate; thus, the delay necessary to procure
a warrant might result in the destruction of evidence. 57

Having abandoned the warrant requirement, the Court discussed
probable cause. However, the issue was addressed only in terms of
"individualized suspicion," which is normally distinguished as a lesser
standard than that of probable cause. Nevertheless, the Court used
the terms synonymously in its analysis. The Court stated that

[i]n limited circumstances, where the privacy interests implicated by the search
are minimal, and where an important governmental interest furthered by the in-
trusion would be placed in jeopardy by a requirement of individualized suspicion,
a search may be reasonable despite the absence of such suspicion. 15

The Court reasoned that the drug tests contemplated by the FRA
regulations constituted only a limited interference with covered em-
ployees' reasonable expectations of privacy but furthered the gov-
ernment's important interest in ensuring railroad safety. 159 Thus, the
Court held that such testing fell within the limited exception to the
probable cause requirement. 6' This argument, however, is based on
a misconception of the law as established by earlier cases. The ma-
jority relied on language in Schmerber v. California6' which implied
that the intrusion imposed by a blood test is not significant because
"such 'tests are commonplace in these days of periodic physical
examinations and experience with them teaches that the quantity of

156. Id. (quoting Griffin, 483 U.S. at , 107 S. Ct. at 3168).
157. Id. at 1416.
158. Id. at 1417.
159. Id. at 1417, 1419.
160. Id. at 1420.
161. Schmerber, 384 U.S. 757.
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blood extracted is minimal, and that for most people the procedure
involves virtually no risk, trauma, or pain."' 16 2 Accordingly, the
Court argued that Schmerber "confirms 'society's judgment that
blood tests do not constitute an unduly extensive imposition on an
individual's privacy and bodily integrity.' ' 163 However, the dissent
focused on the language in Schmerber which recognized the follow-
ing:

[t]he interests in human dignity and privacy which the Fourth Amendment protects
forbid any such intrusions on the mere chance that desired evidence might be
obtained. In the absence of a clear indication that in fact such evidence will be
found, these fundamental human interests require lawoffices to suffer the risk
that such evidence may disappear . . . .

Hence, Schmerber may be appropriately cited for the proposition
that in the absence of at least some particularized suspicion, com-
pulsory blood tests are not permitted under the fourth amendment. 65

The majority's reliance upon specific language contained in Schmer-
ber is unfounded in that the particular language was clearly taken
out of context. 166

The Court has, in decisions subsequent to Schmerber, recognized
that even a limited search of the person "constitutes a severe, though
brief, intrusion upon cherished personal security. ' 167 Therefore, the
majority's assertion that drug tests are minimally intrusive is, ac-
cording to the dissent, "nothing short of startling."'' 6 Compelling
an individual to submit to a drug test upon demand intrudes deeply
on privacy and bodily integrity. Additionally, it should be noted
that such testing will not only uncover drug or alcohol use, but will
also reveal or indicate conditions such as diabetes, epilepsy, and
clinical depression. 6 9 Of additional import are the facts that a pos-
itive test indicates only the presence of drug residue and that a pos-

162. Skinner, 109 S. Ct. at 1417 (quoting Schmerber, 384 U.S. at 771).
163. Id. (quoting Winston, 470 U.S. at 762).
164. Id. at 1427 (Marshall, J., dissenting) (quoting Schmerber, 384 U.S. at 769-70).
165. Id. at 1427-28.
166. Id. at 1428 n.7.
167. Terry, 392 U.S. 1, 24-25.
168. Skinner, at 1429 (Marshall, J., dissenting).
169. Id.
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itive test does not measure current impairment. 170 Therefore, drug
testing "'may provide Governmental officials with a periscope
through which they can peer into an individual's behavior in her
private life, even in her home.' '1 7 1

Recognizing that urine tests may reveal nothing more specific
than the recent use of controlled substances, the Court maintained
that such information would provide a basis for further investigation
designed to determine whether or not an employee used drugs at a
particular time. 72 In addition, the FRA relies principally upon the
results of blood tests, which "unquestionably can identify very re-
cent drug use."'' 7 Thus, the Court reasoned that blood and urine
tests, taken together, may provide an effective means of ascertaining
on-the-job impairment.174

The Court further stated that "the expectations of privacy of
covered employees are diminished by reason of their participation
in an industry that is regulated pervasively to ensure safety, a goal
dependent, in substantial part, on the health and fitness of covered
employees.' ' 75 The Court also noted that many employees are al-
ready subject to periodic physical examinations. 76 Consequently, the
Court concluded that the testing procedures imposed by the FRA
regulations "pose only limited threats to the justifiable expectations
of privacy of covered employees.' 1 77

The majority's stated line of reasoning is clearly misguided in
light of prior law. Accordingly, the dissent predicted that the ma-
jority had set "a dangerous and ill-conceived precedent.' '7

Our decisions in the regulatory search area refute the suggestion that the heavy
regulation of the railroad industry eclipses workers' rights under the Fourth

170. Susser, supra note 101.
171. Skinner, 109 S. Ct. Id. at 1427 (Marshall, J., dissenting) (quoting McKenzie, 266 U.S. App.

D.C. at 89).
172. Id. at 1421.
173. Id.
174. Id.
175. Id. at 1418.
176. Id.
177. Id. at 1419.
178. Id. at 1430 (Marshall, J., dissenting).
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Amendment to insist upon a showing of probable cause when their bodily fluids
have been extracted. This line of cases has exclusively involved searches of em-
ployer property, with respect to which "[c]ertain industries have such a history
of government oversight that no reasonable expectation of privacy could exist for
a proprietor over the stock of such an enterprise." Never have we intimated that
regulatory searches reduce employees' right of privacy in their persons.1 '9

In light of the government's compelling interests at stake, how-
ever, the majority determined that the "regulatory search" doctrine
was applicable to the present case 80 The Court reasoned that a
substance-impaired railroad employee in a safety-sensitive position
can cause great harm before any signs of the impairment become
noticeable to supervisors or others. Recognizing that no procedure
can accurately identify all impaired employees with ease and perfect
accuracy, the Court concluded that FRA regulations provide an ef-
fective means by which to deter employees from using alcohol or
drugs. 181

The Court explained that an individualized suspicion requirement
regarding drug or alcohol use would serve only to seriously impede
the process of obtaining valuable information about the causes of
accidents, since finding evidence that a particular employee is im-
paired is impracticable in the chaotic aftermath of a serious acci-
dent. 18 2 Accordingly, the Court concluded that a requirement of
individualized suspicion, in these circumstances, would frustrate the
government's goal of ensuring safety in rail transportation.1 83

The dissent criticized the majority's reliance on the importance
of diagnosing the causes of an accident as a critical basis for up-
holding the FRA's plan. 184 The dissenters determined that such re-
liance was unfounded, in light of the Court's frequent admonition
that the interest in determining the causes of a criminal episode does
not justify departure from the requirements of the fourth amend-
ment. 8 5 As in Von Raab, the dissenting Justices felt that the ma-

179. Id. at 1429 (emphasis in original).
180. Id. at 1418-19.
181. Id. at 1419.
182. Id.
183. Id. at 1420.
184. Id.
185. Id. at 1432 (Marshall, J., dissenting).
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jority's only justification for treating this case differently was that
the majority was apparently "swept away by society's obsession with
stopping the scourge of illegal drugs." 18 6

Nonetheless, the Court based its conclusion on other grounds.
As a result of the limited discretion exercised by the railroad em-
ployers under the regulations, and as a result of the safety interests
served by drug tests in this context, as well as the diminished ex-
pectation of privacy of railroad employees in covered positions, the
Court held that it is reasonable to administer such tests in the ab-
sence of a warrant and in the absence of probable cause. 187 Hence,
the Court concluded that the drug tests contemplated by the FRA
regulations are reasonable within the meaning of the fourth amend-
ment. 8

8

VI. CONCLUSION

It appears that the Von Raab and Skinner decisions are the direct
result of changing times and circumstances. The increasing concern
in safeguarding the workplace as well as the commitment to the war
on drugs serve to support measures such as drug testing in our so-
ciety's attempt to deter drug use. However, Justice Holmes, in a
decision rendered nearly a century ago, expressly cautioned that po-
litical climates not be the primary thrust of judicial decisions. His
age-old wisdom is as applicable to the conservative Court of the
1980's as it was to the Court in 1904. Justice Holmes, in his first
dissenting opinion, had the following words of caution:

Great cases, like hard cases, make bad law. For great cases are called great, not
by reason of their real importance in shaping the law of the future, [but] because
of some accident of immediate overwhelming interest which appeals to the feelings
and distorts the judgment. These immediate interests exercise a kind of hydraulic
pressure which makes what previously was clear seem doubtful, and before which
even well settled principles of law will bend. 89

186. Id.
187. Id. at 1433.
188. Id. at 1422.
189. Northern Securities Co. v. United States, 193 U.S. 197, 400-01 (1904) (Holmes, J., dis-

senting).
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Certainly, the issue of drugs is one which is of "immediate over-
whelming interest"' 190 within our society. Nonetheless, the Court has
ignored the wisdom of Holmes cautionary statements in that the
public declaration of war on drugs has ultimately resulted in bending
or attributing doubt to what was once a well-settled principle of
law. That is, the Von Raab and Skinner Court has stripped the
citizenry of one of its most basic and fundamental rights. Clearly,
the fourth amendment expressly provides for protection of an in-
dividual from unreasonable searches and seizures.

That basic right, which lies at the core of the Constitution, has
now been cast in doubt and has been semantically manipulated so
as to dilute an individual's right to privacy, all for the sake of the
political war on drugs.

The majority does not ignore the fourth amendment but does,
in fact, only lend itself to a superficial reading of its express lan-
guage. The Supreme Court stated that the contemplated drug tests
are reasonable within the meaning of the fourth amendment. How-
ever, the meaning attributed to the fourth amendment in Von Raab
and in Skinner is irreconcilable with the express language therein.
For what could be more unreasonable and intrusive than the taking
of an individual's bodily fluids for the purpose of determining drug
usage without any basis of individualized suspicion? As sophisticated
as the arts of science and technology have become, the methods of
drug testing do not measure, let alone detect, degrees of current
impairment. The results of said testing serve only to indicate the
presence of drug residue. Thus, it is scientifically feasible for one
to test positive for illegal drug use, but at the same time not exhibit
any measurable degree of current impairment.

The Skinner majority proffered its holding on the premise or
under the guise that drug testing be permitted so as to protect public
safety. Ironically, though, the majority did not sufficiently address
the well-known fact that drug testing does not, in any concrete man-
ner, measure an individual's impairment. The majority merely pro-
vided that additional liberties could be taken if an individual initially

190. Id.
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tested positive for drug usage. Thus, the Court provided that once
it is established through testing that an individual's bodily fluid con-
tains drug residue, such result would serve as a basis for further
investigatory measures. However, this approach essentially circum-
vents the constitutional requisite of reasonable suspicion prior to the
administration of a governmental search, let alone such an intrusive
measure as drug testing. Certainly, public safety is of importance.
However, the Court should not haphazardly approve the imple-
mentation of patchwork solutions or uncertain remedial measures,
such as drug testing, at the expense of an individual's basic con-
stitutional rights, all for the sake of appeasing the current political
regime.

While the Von Raab Court implied that public safety was the
underlying rationale for its conclusion that drug testing be permitted,
the Justices expressly provided an additional explanation. The ad-
ditional justification cited as outweighing an individual's privacy in-
terest was that of the government's interest in protecting the integrity
of the Customs Service. The express citation and simultaneous rec-
ognition of such an ambiguous interest is alarming. One may easily
concede that the government has a legitimate interest in protecting
the integrity of the Service. However, it is disconcerting to discover
that such an interest has been adjudged by our highest court as being
one which surpasses the right against unwarranted searches and sei-
zures. It is frightening that the majority placed such grave weight
upon the integrity of the Service without regard for the most basic
rights of the government's individual citizenry.

In light of Skinner and Von Raab, it appears that our highly
conservative Supreme Court has, once again, chiseled away at the
fourth amendment. The repeated denial of the express language con-
tained in the fourth amendment has resulted in a vastly different
degree of protection than that which was presumably intended by
its authors. Hence, this writer is convinced that today the fourth
amendment is treated merely as an historical artifact. Its original
protection against unreasonable searches and seizures has been dras-
tically reduced over the past few years.

The infiltration of drugs into our society is a social change
wrought with costs. The costs are great in that the war against drugs
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permeates every aspect of our daily lives. Undoubtedly, there are
social, economic and political costs. However, the changing times
and warranted attention on the expansive drug dilemma does not
warrant judicial activism solely as the result of changes in political
climates. Justice Holmes was wise enough to warn the Court about
falling into such traps. But, unfortunately, our current Court was
not inclined to heed his cautionary statements. Consequently, in-
dividuals will no longer be assured of protection against unreason-
able searches and seizures. That is, what was once crystal clear, an
individual's right to protection from unwarranted searches and sei-
zures, has now been made uncertain.

Let us hope that this immediate overwhelming interest in the war
against drugs does not continue to result in the sacrificing of the
fundamental rights of individuals, all for the sake of the whole.
After all, isn't the whole only the sum of its parts?

Bret Lubic
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