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SUBSTANCE TESTING

ygraph test upon being confronted by his supervisor with the rumor
that he used illegal drugs. After the polygraph test indicated that
his denial of using drugs was untrue, O'Brien was discharged. O'Brien
filed a complaint against Papa Gino's in state court4 alleging, inter
alia, that the company had defamed him by stating that his discharge
was due to unlawful drug use, and had invaded his privacy by forc-
ing him to submit to a polygraph test.55 O'Brien based the allegations
on evidence that his discharge was motivated not only by the results
of the polygraph test, but by a grudge held against him for failing
to promote the son of his supervisor, and that the polygraph test
required him to respond to questions unrelated to his employment
and private in nature.

The First Circuit upheld the jury's finding that the company, by
concealing that one reason for O'Brien's discharge was his failure
to promote the supervisor's son, defamed him by failing to state
the entire truth in dismissing him.5 6 The court rejected the employer's
defense that the statement given for O'Brien's discharge, even if
only partially true, was conditionally privileged because it was made
in the context of their employment relationship. Rather, the court
found that Papa Gino acted with malice because it was aware that
the stated reason of drug use as the cause for discharge was not
entirely true, thereby forfeiting any privilege it could otherwise
claim.57

As the O'Brien and Wheery cases illustrate, an employer who
confuses a positive drug test with sure and certain evidence of em-
ployee drug use risks liability for defamation. Although the em-
ployment relationship may confer a qualified privilege upon the
employer to make statements about the employee related to job per-
formance and other employment matters, the qualified privilege may
be lost if the employer's accusation of drug abuse is made with

54. The complaint was filed in Hillsborough County Superior Court of the State of New Hamp-
shire, and was subsequently removed by the defendant to federal court.

55. O'Brien, 780 F.2d at 1071.
56. Id. at 1073.
57. Id. at 1074.
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malice or ill will, or with the knowledge that the statement does not
reflect the entire truth.58

Drug screening, by its very nature, gives the employer access to
information about not only the illegal drugs an employee might be
taking, but lawful prescription or over-the-counter medications which
may not affect job performance. Thus, not only does substance
testing invade the individual's privacy as to matters which might be
arguably relevant to his employment, such as the use of narcotics
which impair motor skills, but also reveals information that may
have no relation to employment issues, such as the use of prescribed
medication for blood pressure, heart disease, or depression.

This intrusiveness invites tort litigation for invasion of privacy.
In O'Brien v. Papa Gino's,5 9 the jury returned a damage award
against the employer for almost a half a million dollars due, in part,
to its finding that the polygraph examination administered to test
O'Brien for drug use was highly offensive to a reasonable person
and invasive of O'Brien's privacy 0 A legally protected interest in
privacy has long been recognized in West Virginia, which, if un-
lawfully invaded, may result in an award of damages. 6 1 In the case
of Roach v. Harper,6 2 the Supreme Court of Appeals of West Vir-
ginia recognized that:

'the right of privacy' has been defined as the right of an individual to be let
alone, to live a life of seclusion, or to be free from unwarranted publicity . . .
The right of privacy is closely related to many other subjects of law, e.g., libel
and slander, literary property, wrongful search and seizure, compulsory physical
examination and eavesdropping.. . Though different in some respects from such
subjects, the right of privacy is an individual right that should be held inviolate.

58. See also Lewis, 389 N.W.2d 876, in which the Minnesota Supreme Court held that where
an employer's defamatory statements against a discharged employee were motivated by ill will, the
qualified privilege had been abused and was therefore lost as a defense.

59. O'Brien, 780 F.2d 1067.
60. Id. at 1072. On appeal, the First Circuit rejected the employer's contention that by accepting

employment under the terms of the company's Personnel Manual, which forbade drug use, O'Brien
had "contracted away" his right to privacy and had impliedly acquiesced to investigation of drug
use. The court noted that even if implied consent could be found, the jury may have determined that
by utilizing a polygraph examination to screen for drug use, the company exceeded the scope of any
permission O'Brien had given.

61. See Sutherland v. Kroger Co., 144 W. Va. 673, 110 S.E.2d 716 (1959).
62. Roach v. Harper, 143 W. Va. 869, 105 S.E.2d 564 (1958).
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SUBSTANCE TESTING

To hold otherwise, under modern means of communication, hearing devices, pho-
tography, and other technological advancements, would effectively deny valuable
rights of freedoms to the individual.63

The West Virginia legislature has been sufficiently concerned with
protecting the privacy of employees to enact a statute prohibiting
the use of employer-administered polygraph tests.64 Consistent with
the principle that employees, whether union or "at-will, possess a
right of privacy vis-a-vis their employer," the West Virginia Supreme
Court has rejected the notion that an employer may investigate or
police the moral conduct of its employees, unless the conduct in
question directly affects the job responsibilities of the employee.6 1

In Golden v. Board of Educ. of the County of Harrison6 6 the Court
held that the discharge of a high school guidance counselor for
"immorality" improperly intruded upon the teacher's right of pri-
vacy, absent a showing that the alleged "immoral conduct" affected
the counselor's fitness to perform her job, or had become the "sub-
ject of such notoriety" as to significantly impair her ability to dis-
charge her professional responsibilities.67

In accord is the Texas Court of Appeals which in K-Mart Corp.
Store No. 7741 v. Trotti,6 8 recognized the right of private-sector
employees to be free, for reasons of privacy, from employer search
of personal possessions.6 9

63. Id. at 876, 105 S.E.2d at 569.
64. W. VA. CODE § 21-5-5(d) (1984). An employer may not require or request, either directly

or indirectly, that an employee or job applicant submit to a polygraph, lie detector, or similar ex-
amination to measure physiological reactions to evaluate truthfulness. The statute makes it unlawful
for an employer knowingly to allow the results of a polygraph or related test administered outside
of West Virginia to determine whether to hire a job applicant or continue employing an individual.
The polygraph statute embodies the state's understanding that economic necessity (that is, the need
to obtain and retain employment) may compel an employee to relinquish his right to privacy and
submit to the offending examination. Cordle v. General Hugh Mercer Corp., 325 S.E.2d 111 (W.
Va. 1984). The statute makes exception for employees who manufacture, distribute or dispense drugs,
or who are employed by the law enforcement agencies or military forces of West Virginia.

65. Cordle, 325 S.E.2d 111.
66. Golden v. Board of Educ., 169 W. Va. 63, 285 S.E.2d 665 (1981).
67. Id. at 69, 285 S.E.2d at 669.
68. K-Mart Corp. v. Trotti, 677 S.W.2d 632 (Tex. Ct. App. 1984), review denied, 686 S.W.2d

593 (Tex. 1985).
69. Id. at 636-36. The appellate court reversed the lower court and remanded on the grounds,

inter alia, that the trial court had failed to include, in its definition of invasion of privacy to the
jury, the instruction that the intentional intrusion upon the plaintiff's solitude or seclusion must have
been highly offensive to a reasonable person.
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By analogy, substance testing is no less invasive than a polygraph
test, a locker search, or an employer's investigation into the morals
of its employees. It seeks information which an individual may pre-
fer to remain confidential. Further, because an employer already
has the authority to dismiss or discipline an employee who fails to
perform adequately or safely, its insistence on determining the rea-
sons for the employee's performance problems raises particularly
sensitive privacy problems.

An employer's accusation of substance abuse, the demand that
he or she provide a urine sample, and the potential dissemination
of such personal information to co-workers or supervisors, may place
the employee under such emotional stress, and subject the individual
to such harassment and humiliation, as to give rise to an action for
intentional or negligent infliction of emotional distress. 70 Numerous
courts have accepted the principle that an employer may be liable,
under the theory of tortious infliction of emotional distress, for
conduct toward an employee that is outrageous or sufficiently abu-
sive to cause the individual to suffer mental anguish. 7' The related
tort of outrage is established where the plaintiff suffers emotional
distress from the defendant's outrageous conduct. 72

The Supreme Court of Alabama, in Rice v. United States Ins.
Co., 73 held that an employee who alleged a pattern of employer
harassment to pressure her to take disability leave, which resulted
in her suffering a miscarriage, stated a cause of action for intentional
infliction of emotional distress. In Moniodis v. Cook,74 the Maryland

70. See, e.g., Paradis v. United Technologies, 672 F. Supp. 67 (D. Conn. 1987) (state court
is appropriate forum in which employee may bring action for emotional distress based on employer's
harassment of him and retaliation against him for his refusal to divulge names of co-workers using
drugs after he had completed employee assistance program.)

71. Four elements establish the tort of intentional infliction of emotional distress: (1) The de-
fendant intentionally or recklessly inflicted severe emotional distress or was certain or was substantially
certain that such distress would result from his conduct; (2) the conduct was so extreme and outrageous
as to exceed "all possible bounds of decency" and must be regarded as atrocious, and utterly in-
tolerable in a civilized community; (3) the actions of the defendants caused the plaintiff's emotional
distress; and (4) the emotional distress suffered by the plaintiff was so severe that no reasonable man
could be expected to endure it. RPsTATBMENT (S-co'rD) OF TORTS § 46 (1965).

72. Id.
73. Rice v. United Ins. Co., 465 So. 2d 1100 (Ala. 1984).
74. Moniodis v. Cook, 64 Md. App. 1, 494 A.2d 212 (1985).
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SUBSTANCE TESTING

state court upheld a jury award of compensatory and punitive dam-
ages, in the amount of $1,300,000, to an employee who brought a
suit against her employer for, inter alia, intentional infliction of
emotional distress resulting from the company's demand that she
submit to a polygraph examination, in violation of state statute, or
face transfer and diminished work hours. The court found that ev-
idence that the employee subsequently, and consequently, suffered
from extreme nervousness after the polygraph incident (notwith-
standing her pre-existing nervous condition), took increased doses
of medication, and found daily tasks difficult to perform, supported
a jury conclusion that the company's conduct "went far beyond the
realm of 'petty oppressions' and amounted to a complete denial of
[the individual's] dignity as a person" sufficient to cause her severe
distress. 75 Other courts have also recognized state actions brought
by employees alleging emotional distress inflicted by an employer,
e.g., where a company nurse brought suit after her manager yelled
and screamed at her in the presence of other employees and accused
her of thievery in the course of the discharge; 76 where an employee
alleged that her employer, knowing of her weakened condition due
to surgery and pending divorce proceedings, publicly and falsely
accused her of dishonesty and theft, thereby aggravating her existing
condition and causing her to suffer mental anguish, grief, humili-
ation and worry;n where a discharged attorney alleged that his law
office summarily dismissed him, ejected him from his office, and
denied him access to his personal files and belongings; 78 where com-
pany security guards interrogated an employee in a small, window-
less room for over three hours based on scant evidence that the
individual had stolen merchandise;7 9 and where an employee alleged
that the company harassed and humiliated him before others in re-
taliation for his refusal to falsify work reports.1°

75. Id. at 18, 494 A.2d at 221.
76. Meierer v. DuPont, 607 F. Supp. 1170 (D.S.C. 1985), rev'd, 792 F.2d 1117 (4th Cir. 1986).
77. Rhodes Sun Electric Corp., 121 L.R.R.M. (BNA) 2203, 2204 (D.N. Il. 1985).
78. Moeller v. Fuselier, Ott & McKee, 115 L.R.R.M. (BNA) 2600 (Miss. 1984).
79. Smithson v. Nordstrom, Inc., 63 Or. App. 423, 664 P.2d 1119 (1983).
80. Milton v. Illinois Bell Tel. Co., 101 Ill. App. 3d 75, 427 N.E.2d 829 (1981). Cf. Rawson

v. Sears, Roebuck & Co., 530 F. Supp. 776 (D. Colo. 1982) (Allegation that employer "willfully,
wantonly, and maliciously fired" employee and would not allow him to resign "with dignity" did
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The mental pain and suffering caused by an employee discharged
for positive substance test or accused of drug or alcohol abuse will
undoubtedly give rise to an increasing number of actions alleging
tortious infliction of emotional distress. Where an employer requires
an unconsenting employee to submit to substance screening without
probable cause, disciplines or discharges an employee who has no
history of drug abuse or job performance problems solely for a
positive drug test, or fails to keep confidential an employee's sub-
stance test results or participation in a substance rehabilitation pro-
gram, it faces the likelihood that the employee will bring the
emotional distress action before a sympathetic jury.

In addition to the torts of defamation, invasion of privacy, and
infliction of emotional distress, an employer who fails to accurately
maintain employee records related to substance testing or rehabil-
itation may risk liability for negligence." A laboratory that fails to
accurately analyze a urine sample and reports a "false positive,"
or confuses the identities of urine samples and attributes a positive
result from one employee's urine sample to another employee, is
potentially liable for failure to exercise its duty of due care.82 If the
mistaken test analysis causes the employee to be disciplined, dis-
charged, or otherwise suffer reduced employment status, the lab-
oratory may be faced with the injured employee's cause of action
for tortious interference with business relationships. 3

B. The Federal Preemption Doctrine

Unlike at-will employees, employees covered by a collective bar-
gaining agreement will, as a general rule, be required to settle their
disputes with the signatory employer under the grievance-arbitration
procedure established by the labor agreement. Resolution of any

not, without more, state a cause for intentional infliction of emotional distress. Allegations must set
forth pattern of employer conduct intended to cause, or recklessly causing, severe emotional ,istress).

81. See, e.g., Quinones v. United States, 492 F.2d 1269 (3d Cir. 1974) (recognized a duty of
an employer to use due care in keeping and maintaining employment records).

82. Id.
83. See Heheman v. E.W. Scripps Co., 661 F.2d 1115 (6th Cir. 1981), cert. denied, 456 U.S.

991 (1982); Moeller, 115 L.R.R.M. (BNA) 2600; Haupt v. International Harvester Co., 582 F. Supp.
545 (N.D. Il1. 1984); Sorrells v. Garfinkel's, 2 I.E.R. Cases 618 (D.C. Super. Ct. 1987).
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SUBSTANCE TESTING

continuing dispute over the arbitrator's award, or the meaning and
interpretation of the labor agreement's terms, lies with the federal
courts whose jurisdiction derives from Section 301 of the Labor
Management Relations Act ("LMRA")8 4

Section 301 of the LMRA establishes the jurisdiction of United
States District Courts over "suits for violation of contracts between
an employer and a labor organization representing employees in an
industry effecting commerce . . ." and provides the framework from
which the courts fashion federal law to govern disputes arising out
of collective bargaining agreements.85 Section 301 was enacted to
ensure that federal labor law developed uniformly and that em-
ployer-union contracts were not subjected to inconsistent local rules,
or competing state and federal legal systems . 6 The concern for a
single forum for interpretation of collective bargaining agreements
saw the development of the federal preemption doctrine, whereby
suits alleging violations of labor contracts were preserved to the
federal courts, pursuant to Section 301 of the LMRA.8 7

In the more recent case of Allis-Chalmers v. Lueck 8 the United
States Supreme Court held that an employee's state-law tort action
against his employer and its insurer for bad faith delay in making
disability payments, which were disbursed in accordance with the
terms of a collective bargaining agreement, was preempted by federal
labor law; resolution of the tort claim was substantially dependent
upon analysis of the labor agreement.8 9 The court held that not only
does the LMRA preempt suits brought in state court alleging viol-
ations of a collective bargaining agreement, but it also preempts suits
alleging matters that rely upon the relationships created by a col-
lective bargaining agreement. 90 Thus, ruled the Court, state-law rights
and obligations which do not exist independently of the collective
bargaining contract, and can therefore be waived or altered by agree-

84. LMRA § 301 29 U.S.C. § 185 (1982).
85. Textile Workers v. Lincoln Mills, 353 U.S. 448 (1957).
86. Teamsters v. Lucas Flour Co., 369 U.S. 95 (1962).
87. Id.
88. Allis-Chalmers v. Lueck, 471 U.S. 202 (1985).
89. Id. at 221.
90. Id. at 210 (citing Bowen v. United States Postal Service, 459 U.S. 212, 224-25 (1983)).
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ment of the parties, are preempted under Section 301. If the eval-
uation of the state tort claim is "inextricably intertwined with
consideration of the terms of the labor contract," or if "state tort
law purports to define the meaning of the contractual relationship,"
the state action will be preempted. 9'

The Court was careful to point out that not every dispute con-
cerning employment, or tangentially involving a provision of a col-
lective bargaining agreement, is preempted:

Section 301 on its face says nothing about the substance of what private parties
may agree to in a labor contract. Nor is there any suggestion that Congress, in
adopting § 301, wished to give the substantive provisions of private agreements
the force of federal law, ousting inconsistent state regulation. Such a rule of law
would delegate to unions and unionized employers the power to exempt themselves
from whatever state labor standards they disfavored. Clearly § 301 does not grant
the parties to a collective bargaining agreement the ability to contract what is
illegal under state law. In extending the preemptive effect of § 301 beyond suits
for breach of contract, it would be inconsistent with congressional intent under
that section to preempt state rules that proscribe conduct, or establish rights and
obligations, independent of a labor contract.9

The Supreme Court's willingness in Allis-Chambers to distinguish
tort claims "inextricably intertwined" with consideration of terms
of the collective bargaining agreement from tort claims which raise
"non-negotiable state-law rights of employers or employees inde-
pendent of any right established by contract" 93 is consistent with its
long-standing recognition that the existence of a collective bargaining
agreement and the availability of labor arbitration, in and of itself,
will not necessarily bar an individual employee from bringing a cause
of action based on rights arising under state law "designed to pro-
vide minimum substantive guarantees to individual workers." 94 In
the most recent case of Caterpillar, Inc. v. Cecil Williams,95 the
Supreme Court, in a unanimous opinion delivered by Justice Bren-
nan, held that complaints filed by unionized bargaining unit em-

91. Id. at 216-17.
92. Id. at 211-12 (footnotes omitted).
93. Id. at 213.
94. Barrentine v. Arkansas-Best Freight System, 450 U.S. 728, 737 (1981). See also Atchison,

Topeka & Santa Fe Ry. v. Buell, 107 S. Ct. 1410 (1987); McDonald v. West Branch, 466 U.S. 284
(1984); Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974).

95. Caterpillar, Inc. v. Williams, 107 S. Ct. 2425 (1987).
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ployees in state court, alleging that the employer's plant closing
breached individual oral and written employment contracts prom-
ising indefinite employment, did not state causes of action under
Section 301 of the LMRA and were therefore, not removable to
federal court.9 6 In so holding, the Supreme Court reiterated the right
of employees covered by a collective bargaining agreement to assert
legal rights arising independent of the labor contract, and rejected
Caterpillar's contention that Section 301 required that all matters
related to the employment relationship between unionized employees
and the employer be resolved through the bargaining process, within
the framework of federal law. 97

As a general rule, courts recognize that an employee's state court
claim against an employer will not be preempted by Section 301 of
the LMRA where the employer's conduct is "particularly abusive"
or "outrageous". 98

96. Id. at 2426. The federal district court had held that removal of the state actions was ap-
propriate in light of the existence of a collective bargaining agreement, and dismissed the complaints
when the plaintiff-employees refused to amend them to state a cause under the LMRA. The United
States Court of Appeals for the Ninth Circuit reversed, holding that the actions were improperly
removed because the state law claims were not grounded, either directly or indirectly, upon rights or
liabilities created by the collective bargaining agreement.

97. Id. at 2432 n.10. The individual agreements between the employees and Caterpillar were
entered into before the employees became members of the bargaining unit. The determination that
the state causes of action were not preempted was based not on their "pre-bargaining unit" status,
however, but rather on the Court's finding that resolution of matters raised under the alleged individual
agreements was not "substantially dependent on analysis of a collective bargaining agreement." In-
deed, the Court noted that the plaintiff-employees, as "bargaining unit members at the time of the
plant closing, possessed substantial rights under the collective agreement, and could have brought suit
under § 301. As masters of the complaint, however, they chose not to do so." Id. at 2431.

Just several days prior to Williams, the Supreme Court issued Fort Halifax Pkg. Co. v. Coyne,
107 S. Ct. 2211 (1987), wherein it held that a course of action brought by employees under a state
statute, requiring payment of compensation by an employer relocating or terminating operations, was
not preempted by the National Labor Relations Act because the minimum labor standards established
under the state law did not intrude impermissibly upon the collective bargaining process.

98. In Farmer v. United Brotherhood of Carpenters, 430 U.S. 290 (1977), the United States
Supreme Court held that the National Labor Relations Act did not preempt a tort action for intentional
infliction of emotional distress under California law, where the plaintiff alleged a pattern of union
harassment and humiliation for complaining about discriminatory hiring hall referrals. The Court
reasoned that although relief for alleged discriminatory conduct could be found under the NLRA,
relief for the "outrageous and particularly abusive" manner of conduct could properly be sought in
state court for emotional distress. The Court cautioned, however, that the state tort action was not
the proper vehicle to attack or redress the underlying discrimination. Id. at 305.
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The United States District Court for the District of Connecticut
recently held in Paradis v. United Technologies9 that a state tort
action for intentional infliction of emotional distress may be brought
by a unionized employee against an employer for harassing him in
the course of a drug-related investigation. The case arose when the
employee, Bruce Paradis, confided in company officials that he suf-
fered from drug addiction and entered the company's confidential
employee assistance program. Although United Technologies had
assured employees that they would not be retaliated or discriminated
against for having previously abused drugs or alcohol, when Paradis
requested to be transferred to avoid confronting former employees
with whom he had used drugs, the company began a campaign of
harassment, and finally discharge, to pressure Paradis to divulge
their identity. 1°°

Paradis responded by filing an action in Hartford Superior Court
(which United Technologies removed to federal district court) al-
leging defendant's infliction of emotional distress by extreme and
outrageous behavior, tortious wrongful discharge in contravention
of public policy, invasion of privacy and the right to free speech
in violation of state statute, fraud, deceit, and intentional or neg-
ligent misrepresentation. 0

Judge Peter C. Dorsey, writing for the District Court, likened
the preemption doctrine to a line spectrum which on one end is
balanced by "claims indisputedly linked to the bargaining agree-
ment," and "claims completely independent of and unrelated to the
collective bargaining agreement" on the otlher. 02 A large grey area
lay in between these two ends of the spectrum, Judge Dorsey opined,
identified by the Supreme Court in Allis-Chalmers as those cases to
be tested by whether the claim "exist[s] independent of any rights
established by the contract" or "is inextricably intertwined with con-

99. Paradis v. United Technologies, 672 F. Supp. 67 (D. Conn. 1987).
100. Id. at 68.
101. Id.
102. Id. at 69. The court cited a claim of unjust termination, brought by an employee covered

by a collective bargaining agreement containing a just cause provision, as illustrative of a claim
"indisputedly linked" to the contract, and a claim by an employee alleging assault by the employer
as illustrative of a claim "completely independent and unrelated to" the contract. Id.
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sideration of the terms of the contract."1 3 Employing the "line spec-
trum" analysis, the Court found that Paradis' claim of wrongful
discharge in violation of public policy stated a claim governed by
the just cause provision of the contract, and was, therefore, inti-
mately bound up with the collective bargaining agreement. 1' How-
ever, the claim that the company disciplined and discriminated against
him for exercising his right to privacy and free speech under Con-
necticut law was held to assert rights guaranteed to employees by
the state, existing wholly separate from those rights provided by the
labor contract, and therefore, was not preempted. Paradis' claim
of emotional distress caused by the employer's harassment of him
for refusing to divulge the names of other drug users was also held
to exist independent of the collective bargaining agreement, which
did not address or redress such conduct, 105 and was therefore, not
preempted. The Court distinguished, however, Paradis' claim for
emotional distress caused by the act of discharging him, which as-
serted matters encompassed by the collective bargaining agreement,
and held it to be preempted and properly removed to federal court. 10 6

The Court ruled that the remaining claims of estoppel, fraud, deceit
and misrepresentation fell within the grey "Allis-Chalmers" area of
the spectrum, and the question of their preemption and the propriety
of their removal from state court depended upon the specific facts
upon which the claims relied. Because Paradis alleged that the em-
ployer breached promises it made to him independent of the col-
lective bargaining agreement, they were not preempted. 0 7

103. Id. (citing Allis-Chalmers, 471 U.S. at 213).
104. Id. at 69-70.
105. Id. at 71. (citing Tellez v. Pacific Gas & Elec., 817 F.2d 536 (9th Cir. 1987). cert. denied,

108 S. Ct. 251 (1987)).
106. Id. at 69-70.
107. Id. at 71 (citing Williams, 107 S. Ct. 2425).
In deciding the preemptive effect of the LMRA on the various claims asserted in the Paradis

complaint, the district court was mindful of the disagreement among the circuits in applying the
doctrine to state court claims and carving out standards to determine where exceptions exist. Id. (citing
Baldracchi v. Pratt & Whitney Aircraft Div., 814 F.2d 102, 105 (2d Cir. 1987)). Id. at 70 (citing
Olguin v. Inspiration Consol. Copper Co., 740 F.2d 1468, 1473 (9th Cir. 1984) (discussing confusion
in the labor preemption area)). Id. at 71 n.7 (citing Martin v. Associated Truck Lines, 801 F.2d 246
(6th Cir. 1986); Bale v. General Tel. Co., 795 F.2d 775 (9th Cir. 1986); Gibson v. A.T.T. Technologies,
782 F.2d 686 (7th Cir. 1986), cert. denied, 106 S. Ct. 3275 (1986) (claims of misrepresentation and
fraud preempted under § 301 of the LMRA); Anderson v. Ford Motor Co., 803 F.2d 953 (8th Cir.
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An employer's accusation against an employee of drug use gave
rise to the Ninth Circuit case of Tellez v. Pacific Gas and Electric
Co.1°8 in which a unionized employee, Tellez, brought state tort claims
against the employer for intentional infliction of emotional distress,
negligent infliction of emotional distress, and defamation, for cir-
culating a letter among company managers accusing him of pur-
chasing cocaine on the job. Prior to bringing the cause of action,
Tellez had filed a grievance over the company's decision to suspend
him for allegedly purchasing drugs, and obtained from the arbitrator
an order expunging the suspension record from his personnel file
and awarding him back pay. 19 The state tort claims, which attacked
the contents of the letter and its circulation among various company
managers, were removed to the United States District Court for the
Northern District of California, which entered summary judgment
for the company on the ground that the tort claims were preempted
by Section 301 of the LMRA. 110 On appeal, the Ninth Circuit re-
versed, finding that Tellez's state court claims sought redress for
employer conduct which was not addressed, and could not be rem-
edied, by any provisions of the collective bargaining agreement."'In
holding that Tellez' claim for intentional infliction of emotional dis-
tress was not preempted, the Ninth Circuit observed that the labor
agreement in that case contained no terms under which an arbitrator
could determine whether the company had acted outrageously in
circulating the letter, nor any remedy for such behavior even as-
suming an arbitral finding could be made.1 2 In so concluding, the
Court distinguished earlier Ninth Circuit cases of Truex v. Garrett
Freight Lines, Inc. 3 and Olguin v. Inspiration Consol. Copper Co.,114
in which it had held that a unionized employee's state tort claim
for intentional infliction of emotional distress was preempted by

1986). cert. denied, 107 S. Ct. 3242 (1987); Miller v. Fairchild Indus., 668 F. Supp. 461 (D. Md.
1987) (misrepresentation and fraud claims not preempted by § 301)).

108. Tellez v. Pacific Gas & Elec. Co., 817 F.2d 536 (9th Cir. 1987), cert. denied, 108 S. Ct.
251 (1987).

109. Id. at 537.
110. Id.
111. Id. at 538.
112. Id. at 539.
113. Truex v. Garrett Freight Lines, 784 F.2d 1347, 1350 (9th Cir. 1985).
114. Olguin v. Inspiration Consol. Copper Co., 740 F.2d 1468, 1475 (9th Cir. 1984).
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Section 301 where the collective bargaining agreement specified when
and how discipline could be administered, and addressed the em-
ployment and work conditions being challenged.115

If the company's conduct is outrageous or particularly abusive,
it may give rise to a state tort claim which survives preemption, even
if the conduct took place during a disciplinary investigation under
the terms of the collective bargaining agreement. In Penrith v. Lock-
heed Corp. ,116 the United States District Court for the Central Dis-
trict of California would not preempt a state tort claim for intentional
infliction of emotional distress where the plaintiff-employee alleged
that company security guards, in the course of searching his vehicle,
uncovered a shotgun and aimed it at him, causing fright. Also, the
complaint alleged that the company's "employee assistance pro-
gram" personnel divulged confidential information about the plain-
tiff in a manner that was particularly abusive, that is, malicious,
oppressive, and done with a conscious disregard for his rights and
feelings." 7

115. Tellez, 817 F.2d at 539. See also Scott v. Machinists Automotive Trades Dist. Lodge No.
190, 827 F.2d 589 (9th Cir. 1987) (terminated employee's state tort claims for intentional infliction
of emotional distress and defamation were preempted by Section 301 of the LMRA, where emotional
distress claim attacking supervisor's conduct concerned working conditions and disciplinary procedures
covered by labor agreement, and defamation claim attacking statements made in employer's disci-
plinary investigation. Tort claims relied on matters inextricably intertwined with the contract's griev-
ance machinery). Id. at 594. The Scott court distinguished the Tellez case, as the allegedly defamatory
statements in Tellez were not made in the course of the collective bargaining agreement's mandated
grievance procedure and the contract did not address disciplinary formalities. Id.

116. Penrith v. Lockheed Corp., 1 Individ. Empl. Rts. Cas. (BNA) 760 (C.D. Cal. 1986).
117. Id. at 762. However, the Court stressed that any state court challenge to the disciplinary

investigation or administration of the employee assistance program, itself, would be preempted. Ac-
cordingly, the Court held that the collective bargaining agreement, under § 301, preempted plaintiff's
state tort claims for false arrest and imprisonment, assault and battery, invasion of privacy, negligence,
negligent hiring, wrongful discharge, and intentional infliction of emotional distress to the extent that
the claims raised matters grievable under the contract.

See also Keehr v. Consolidated Freightways, 825 F.2d 133 (7th Cir. 1987) (state tort claims against
employer for invasion of privacy and intentional infliction of emotional distress not preempted where
underlying conduct complained of is particularly abusive and resolution of claim is not dependent
on interpretation of collective bargaining agreement. The Seventh Circuit rejected the company's ar-
gument that Keehr's claims were preempted because he could have filed a grievance against the su-
pervisor for using abusive language. Id. at 136. The court opined,

[t]he mere fact that [Keehr] might be able to grieve [the supervisor's] conduct under pro-
cedures provided in the collective bargaining agreement is not sufficient in itself to conclude
that [his] tort claims are preempted. The crucial issue under Allis-Chalmers is not whether
a claim can be taken through the grievance process but whether the state law tort claim
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