






WEST VIRGINIA LAW REVIEW

Within two years, the issue of obtaining process on the defendants via publica-
tion was back before the court in State v. Simmons.6 7 This case differed from
Gray, in that the questionable provision of section 12 of the Act was squarely
presented to the court in Sims.6

In Simmons, the property was returned delinquent in the name of Cottrell for
the nonpayment of the 1945 taxes, and sold by the sheriff to the state on December
9, 1946. In June 1947, Cottrell sold the lot by a general warranty deed to Drake
who immediately recorded it. Taxes on the land were paid for the years of 1946,
1947, and 1948. The land became irredeemable in June 1948, and was certified to
the Deputy Commissioner of Forfeited and Delinquent Lands on September 22,
1948. The suit instituted by the Deputy Commissioner on November 22, 1948,
named Cottrell as a defendant, but no process was personally served on him.
Drake was not named as a defendant and no process was issued as to him. An
order of publication against all named defendants and all unknown parties who
possessed or claimed an interest in the lands was obtained. The property was sold
by the sheriff to an individual purchaser and a deed was made in June 1949. In Oc-
tober 1949, Cottrell and Drake filed their petition to set aside the deed delivered to
the purchaser in June 1949.69 The case was considered by the supreme court in the
form of five certified questions, the first three of which are relevant to the present
discussion.70 After quoting extensively from Blevins, the court summarized
Blevins, Gray, Farmers Coal Co., and Fisher as follows:

tion of the United States, nor Section 10 of Article XIII of the Constitution of this State, and
is valid and binding upon the courts of this State.

Id. at 512-13, 52 S.E.2d at 779-80.
6' State v. Simmons, 135 W. Va. 196, 64 S.E.2d 503 (1951).
"S Section 12 was once again amended this time after this suit was filed, by Chapter 134, Acts of

the Legislature, 19,19.
" Simmons, 135 W. Va. at 198-200, 64 S.E.2d at 505-06.
70 The three relevant questions were as follows:

1. Whether in a suit instituted by the State under the provisions of Chapter 160, Acts
of the Legislature, 1947, for the purpose of selling, for the benefit of the school fund, lands
which have been forfeited or sold to the State for taxes, the former owner of any such land,
who, at the time of the institution of such suit, is a resident of the county in which such land
is situated, may be proceeded against by order of publication naming such former owner and
giving a local description of the land sought to be sold by the State.

2. Whether in a suit so instituted for such purpose, persons having or claiming any in-
terest in such land, as disclosed by the public records and persons, other than the former
owner, in possession of such land, may be proceeded against by an order of publication as
unknown defendants.

3. Whether in a suit so instituted for such purpose, failure to effect personal service on
the former owner or a person having or claiming any interest in such land, as disclosed by the
public records, or a person in possession of such land, who, at the time of the institution of
such suit, is a resident of the county in which such land is situated, is cured by the provisions
of Chapter 134, Acts of the Legislature, 1949.

Id. at 202-03, 64 S.E.2d at 507.
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FORFEITED AND DELINQUENT LANDS

To sell delinquent lands for the benefit of the school fund, under a valid
legislative enactment, it is essential that the suit in the circuit court of the county in
which the lands are situated be a judicial proceeding, and that the lands sold by the
sheriff and purchased by the State have become irredeemable and the absolute title
to them has become vested in the State.7'1

The central issue in Simmons involved the sufficiency of the order of publica-
tion for obtaining process of the "former" owners of the property. If the "dic-
tum" of Gray controlled, process as to these individuals would have been insuffi-
cient because the former owner was not personally served. Of course, it was on the
issue of process and publication that Judge Lovins wrote the concurring opinion in
Gray. Judge Haymond, a contributing author to the majority opinion written by
Judge Fox in Gray, reconsidered his position and reversed himself to agree with
Judge Lovins' position as set forth in the concurring opinion in Gray.72 As author
of the majority opinion, Judge Haymond wrote: "After further consideration of
the foregoing statements and the questions to which they relate, the writer of this
opinion concurs in the view with respect to those statements expressed in the con-
curring opinion of Judge Lovins in the Gray case." 3 Judge Haymond explained
that the first part of section 12 which provided for personal service should be view-
ed as directory and not mandatory in character. This construction would not be in-
consistent with the proviso at the end of section 12 which provided that if personal
service were not obtained it would in no way affect the validity of the
proceedings.

74

" Id. at 209, 64 S.E.2d at 510 (citations omitted).
See Gray, 132 W. Va. at 513, 52 S.E.2d at 780 (Lovins, J., concurring).

" Simmons, 135 W. Va. at 211, 64 S.E.2d at 511. The statements to which Judge Haymond was
referring were as follows:

Section 4 of Article XIII of the Constitution of this State does not require that former
owners, and other parties interested in land proceeded against thereunder, shall be made par-
ties to such proceeding; but the legislative requirement of Chapter 160, Acts of the
Legislature, 1947, that in such as proceeding such former owner or other named defendants
shall be served with process, will be enforced by the courts of this State.

Gray, 132 W. Va. at 472-73, 52 S.E.2d at 761 (Syl. pt. 4).
Section 12 of Chapter 160, Acts of the Legislature, 1947, empowers the circuit courts of

this State to require the personal service of process, in suits instituted thereunder, on all per-
sons within the jurisdictions of said courts, where such service of process can be had.

Id. at 473, 52 S.E.2d at 761 (Syl. pt. 7)
74 The court in Simmons explained this construction of section 12 in the passage below:

Section 12, Article 4, considered and construed as a whole, means that in a suit to which it
applies, the former owner of the land involved, and any other persons having or claiming an
interest in such land, may or may not be named in the summons; that if any such person shall
be named as a defendant, he may or may not be personally served with process in the suit;
that an order of publication, setting forth the requisite facts and information, shall be
entered; and that the former owner, and all other interested persons, whether named or not
named as defendants, may be validly proceeded against by such order of publication, even
though such persons may reside within the jurisdiction of the court in which suit is instituted.
The section, as so interpreted and applied, is directory, not mandatory, in character. It
satisfies the requirements of due process of law and is not violative of any provision of the
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WEST VIRGINIA LAW RE VIEW

The court resolved the second certified question in a similar manner by stating
that persons with liens against or claims of an interest in the property could be pro-
ceeded against as unknown defendants in the order of publication. 7

1

Finally, the court noted that the right of redemption had consistently been
recognized as a "mere grace accorded by, and not required of, the State," 1 6 and
that this right or privilege was adequately safeguarded by the code provisions. The
court pointed out that this was not the first time that large amounts of real estate
had been sold and investments made in reliance upon such proceedings. To nullify
this title would create confusion and hardship as to land titles.7 7 Although it ex-
pressed regret as to the implications of the decision for Drake, it noted the failure
of Cottrell to meet his obligation to pay taxes as the cause of the problem. 7

As one would anticipate, Judge Fox filed a dissent. In many respects his
dissenting opinion reflects both the dilemma the court had created for itself and a
crucial unresolved issue. At this point the court conceded that Judge Snyder was
correct in holding that the State was the absolute owner of the land at the time of
the deputy commissioner's sale," but based upon the separation of powers princ-

Constitution of the United States or of the Constitution of this State. It was not necessary to
obtain personal service of process upon the petitioner, Cottrell, the former owner of the lot
proceeded against, and the proceedings had upon the order of publication are valid and bind-
ing upon him as a named defendant in this suit. In State v. Blevins, 131 W. Va. 350, 48
S.E.2d 174, this Court, citing Longyear v. Toolan, 209 U.S. 414, 28 S. Ct. 506, 52 L. Ed.
859, said that it is not a violation of due process of law to award an order of publication,
authorized by statute, against a resident defendant.

Simmons, 135 NV. Va. at 214, 64 S.E.2d at 513.
71 The court resolved this question as follows:
[I]n a suit to sell delinquent and forfeited lands for the benefit of the school fund, as pro-
vided by Chapter 160, Acts of the Legislature, 1947, Regular Session, persons holding record
liens, persons having or claiming an interest in, and persons in possession of, such lands, may
be proceeded against by an order of publication, as unknown defendants; that such pro-
cedure is not violative of the due process provisions of the Constitution of the United States
of the Constitution of the United States or of the Constitution of this State; and that the
court may, in such suit, enter a decree of sale, even though such unknown defendants may be
residents of this State. It follows that the proceedings against Drake, who was proceeded
against as an unknown defendant, based upon the order of publication in this suit, are valid
and binding as to him.

Id. at 215, 64 S.E.2d at 513.
11 Id. at 216, 64 S.E.2d at 514 (quoting State v. King, 64 W. Va. 545, 550, 63 S.E. 468, 470

(1908) (Syl. pt. 19).
7 Id. at 218, 64 S.E.2d at 515.
7I Id. at 218-19, 64 S.E.2d at 515.
7, Judge Fox, the author of most of the key opinions dealing with this subject since 1941, stated

in his dissent:
In my opinion, if we adopt, as I think we must, this theory that the State, being the ab-
solute owner of land which has become irredeemable, either from forfeiture or sale, it
follows that it has power to dictate the terms upon which its own property may be sold, so
long as the requirements of due process of law are observed. ...

Id. at 221, 64 S.E.2d at 517 (Fox, J., dissenting).
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FORFEITED AND DELINQUENT LANDS

iple set forth in Sims, the court concluded that the proceeding in the circuit court
had to be a judicial proceeding. The Sims decision was not based upon due process
considerations but rather that the legislature could not give administrative respon-
sibilities to the courts.

There is a basic inconsistency in holding that the state was the absolute owner
of the property, and that it had to provide notice to the former owners before it
could sell that property, to which the former owners had no rights or claims except
as given to them as an act of grace by the state. However, the nagging and persist-
ent problem, which was well expressed by Judge Fox, remained:

To me there is something repellant in the idea of depriving people of rights and
property through the processes of the courts of the land without personal service of
process where it can be had, or the best notice that can be given where, on account
of the limits of jurisdictions, all interested parties cannot be reached.8 0

Judge Fox then reconsidered his own opinion in Gray, and concluded that the
former owners must be properly served not because of any interest in the land but
because of their rights to the proceeds of any sums in excess of the taxes, costs,
and interest.8 1

For most practical purposes, the Simmons decision brings to a close this
chapter of the subject.82 The subsequent decision of Robinson Improvement Co. v.
Tasa Coal Co. ,3 discussed below, represented a logical extension of the principle
set forth in Simmons.

Dean Clyde Colson, who provided a helpful insight into the legislative rewrite
of 1941, justifiably criticized the court's decisions in the decade between Sims v.
Fisher and State v. Simmons, the majority of which had been authored by Judge
Fox.8' Interestingly, while the court had been sharply critical of McClure in Sims,

80 Id. at 232, 64 S.E.2d at 522.
, In the words of Judge Fox:

Further study of the questions has brought me to the conclusion that Sections 4 and 5 of Ar-
ticle XIII of the Constitution, read together, require that former owners be made parties to
the proceeding authorized by Section 4, not because they have any interest in the land, as
such, but because they have a property interest in the proceeds of any sale of any land
formerly owned by them respectively, made in such proceeding, after the payment of taxes
and costs. Furthermore, I am now of the opinion that this right to be made a party to such
proceeding, and to be served with process therein, where such process may be had within the
State, amounts to more than a mere act of grace. I think it is a right which grows out of the
two sections of the Constitution mentioned above.

Id. at 233, 64 S.E.2d at 522-23.
,2 The decision in State v. Simmons also resolved a companion case in Davis v. Hylton, 135 W.

Va. 815, 65 S.E.2d 287 (1951). In State v. Davis, 140 W. Va. 153, 83 S.E.2d 114 (1954), the court
recognized that a deed from the Public Land Corporation of West Virginia, to forfeited or delinquent
land (although void under the Sims) could constitute color of title for the purpose of acquiring title pur-
suant to the provision of section 3, article XIII.

11 Robinson Improvement Co. v. Tasa Coal Co. 143 W. Va. 293, 101 S.E.2d 67 (1957).
' Colson, Service of Process in A Delinquent Lands Proceeding-A Suit That is Not A Suit, 54

W. VA. L. REv. 55 (1951).
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McClure was warmly embraced in Gray and Simmons. Although this series of
decisions laid to rest the issue of the sale of forfeited and delinquent lands for the
school fund for the next thirty years, the concerns of Judge Fox about the due pro-
cess of such procedures survived. While Judge Fox had identified the constitu-
tional issue, it appears that his fixation with the requirement that the sale must be
of a judicial nature caused him to seek the due process protection as a part of the
"sale process" instead of focusing the issue at the time when state acquires the title
to the property.

A few months prior to the Simmons decision, the United States Supreme
Court considered the due process implications of a New York procedure which
permitted a trustee to make judicial settlement of trust accounts by notice to the
beneficiaries solely through newspaper publication, in Mullane v. Central Hanover
Bank & Trust Co.8" The Court in Mullane noted that "[m]any controversies have
raged about the cryptic and abstract words of the due process clause but there can
be no doubt that at a minimum they require that deprivation of life, liberty, or
property by adjudication be preceded by notice and opportunity for hearing ap-
propriate to the nature of the case." 8' 6

The Court reasoned that due process involved a balancing of the interest of the
state with the individual's interest sought to be protected, and stated that it had
not committed itself to any formula for achieving this balance between these com-
peting interests. The Court in Mullane did suggest the following:

An elementary and fundamental requirement of due process in any proceeding
which is to be accorded finality is notice reasonably calculated, under all the cir-
cumstances, to apprise interested parties of the pendency of the action and afford
them an opportunity to present their objective. 7

The Court recognized that while there may be situations in which resort to publica-
tion may be acceptable, the notice by publication in Mullane failed to meet the test
"because under the circumstances it is not reasonably calculated to reach those
who could easily be informed by other means at hand." 88

The facts and circumstances of Mullane can easily be distinguished from the
forfeited and delinquent land problems faced by this state, yet the concerns ex-
pressed by the Court form the foundation for subsequent decisions which have had
a direct implication to our procedure.

As indicated above, the legal significance of the decision in Simmons is .best
understood when one considers the decision in Robinson Improvement Co. v. Tasa

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).
36 Mullane, 339 U.S. at 313.

Id. at 314.
" Id. at 319.

[Vol. 89

24

West Virginia Law Review, Vol. 89, Iss. 4 [1987], Art. 10

https://researchrepository.wvu.edu/wvlr/vol89/iss4/10



FORFEITED AND DELINQUENT LANDS

Coal Co. In that case, the plaintiff sought to cancel two deeds made by the Deputy
Commissioner of Forfeited and Delinquent Lands for Wetzel County, asserting in
its bill of complaint that:

said oil and gas interest were not, in truth and fact, delinquent and the return so
made not correct; that plaintiff has paid and holds receipt for the payment of all
taxes on the said tracts for the year 1931 and thereafter, and that plaintiff has
promptly paid the taxes upon said land at all times.19

Although the validity of the proceedings was challenged by the allegation that
the taxes had been paid, the plaintiff did not challenge the procedural or jurisdic-
tional basis of the proceedings. Therefore, without such issues being raised, the
court summarily concluded:

The plaintiff, being by the purport of the orders presumed to have been a party to
the suit, had its day in court for any defenses it may have desired to make, and hav-
ing failed to do so cannot be heard to complain. We conclude that the suit formerly
pending in the Circuit Court must be considered as regularly brought and deter-
mined and with no appeal therefrom, that it.adjudicated with finality the issues of
delinquency, the sale to the state, and the sale thereof to the defendant of the prop-
erty described in the two deeds. 9"

After the turmoil of the 1940s, the court's decisions in Simmons and Robinson
Improvement Co. ushered in a period of relative calm. 9 While litigation surround-
ing the sale of such property did not cease, the subsequent decisions could be
characterized as refinements rather than changes.

19 Robinson Improvement Co., 143 W. Va. at 295-96, 101 S.E.2d at 69.
90 Id. at 300, 101 S.E.2d at 71-72.
9 To remove the skepticism surrounding tax deeds issued upon the termination of admin-

istrative processes and to insure purchasers of good title in their purchases of lands sold by
the state for the benefit of the school fund are two apparent reasons why the Legislature,
after previous unsuccessful attempts, enacted in 1947 the present statute as contained in Code
1lA-4, which provides a judicial proceeding inter partes and substantially one in rem,
meeting the "due process" requirements of Article XIII, Sections 4 and 5 of the West
Virginia Constitution.

The purpose of the provisions providing for the suit by the Deputy Commissioner of
Forfeited and Delinquent Lands to sell lands forfeited by delinquent is to afford judicial
determination of all the questions of the rights of the parties and then to make the proper
order, which may or may not be appealable, and when that proceeding is completed in pro-
per manner, even though it may be erroneous, the decision is final as in any other case of res
adjudicata. Reuben 0. Zirkle v. Moore, Keppel & Company, 110 W. Va. 535, 158 S.E. 785;
Ida Walker v. West Virginia Gas Corporation, 121 W. Va. 251, 256, 3 S.E.2d 55. The pur-
chaser acquiring the title of the state is substantially the same party as and in privity with the
state in the foreclosure proceeding and the plaintiff cannot claim lack of proper parties as a
basis for the non-application of this principle of law.

Robinson Improvement Co., 143 W. Va. at 301-02, 101 S.E.2d at 72.
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IV. THE IssuE THAT WILL NOT Go AWAY

Following Robinson Improvement Co., the next major decision on this issue
was Pearson v. Dodd.92 In Pearson, oil and gas interests which had become delin-
quent for nonpayment of taxes in 1961, were sold to the state in 1962, certified by
the Auditor to the Deputy Commissioner of Forfeited and Delinquent Lands of
Kanawha County in 1964 and sold by the Deputy Commissioner pursuant to the
provisions of the statute to Dodd in 1966. The only notice given to the former
owner, Pearson, of the sale of his property was by way of publication in two local
newspapers.95 While other issues were raised and resolved, 94 the issue of import-
ance to the present discussion involves the appellant's assertion that provisions of
chapter I1A, article 4, section 12, as amended violated the due process clause of
the fourteenth amendment. The court noted that a challenge to the predecessor to
the current section 12 was made in Simmons on similar grounds and rejected.95

The appellant in Pearson argued that Simmons no longer represented sound
law in view of subsequent Supreme Court decisions.9 6 Judge Haden, writing for
the court, identified the crucial question as "'whether the prerogative contained in
W. Va. Code 1931, 11A-4-18 as amended, [an opportunity, as distinguished from
the right to redeem after delinquent property is certified to the deputy commis-
sioner for sale] gives a former owner of property significant interest, or something
less, in the circuit court sale of such property. ' 91

Pearson, 159 W. Va. 254, 221 S.E.2d 171.

" Id. at 258, 221 S.E.2d at 174-75.
14 The court stated that forfeiture for nonentry is not favored, and, in fact, there is a presump-

tion against forfeiture of title for nonentry until rebutted by the state. In this case, an entry on the land
books in the name of the former owner prevented a forfeiture, and title remained in Pearson until
1962 when the interest was sold to the state because of delinquency in 1961. See Id. at 260-62, 221
S.E.2d at 176-77.

The court also decided that irregularities in the proceedings were cured by the provisions of W.
VA. CODE § 1IA-4-33. See Id. 262-66, 221 S.E.2d at 177-78.

Id. at 268, 221 S.E.2d at 179-80.
96 The appellant relied principally upon Mullane, 339 U.S. 306 (1950), and Sniadach v. Family

Fin. Corp., 395 U.S. 337 (1969), and Fuentes v. Shevin, 407 U.S. 67, reh'g denied, 409 U.S. 902 (1972).
Pearson, 159 W. Va. at 270, 221 S.E.2d at 181.

Of course, the Mullane due process requirement, that notice be reasonably calculated to
apprise "interested parties" of the pendency of action, presupposes under the Fourteenth
Amendment that the parties retain or have some property interest to be affected by the ac-
tion. In other words, if a person has no interest in the land that is being sold for the school
fund, then he has no constitutional right to receive the kind of notice that Mullane demands.
What exactly is meant by an "interested party" is not certain; however, the United States
Supreme Court in Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556 (1972) did
shed further light on the matter when it stated:

"The Fourteenth Amendment's protection of 'property' . . . has never been interpreted
to safeguard only the rights of undisputed ownership. Rather, it has been read broadly to ex-
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The court noted that a great deal of confusion existed concerning the distinc-
tion between the right to redeem and the privilege to redeem because the court con-
sidered redemption in general terms. Judge Haden discussed some of the court's
earlier decisions and concluded:

Therefore, it is our opinion, and we so hold, that the former owner is not such
an interested party in the circuit court sale to invoke the constitutional protection.
The procedural due process guarantees found in such cases as Mullane, Fuentes,
North Georgia Finishing v. DiChem and Payne v. Walden, etc., do not extend so
broadly as to embrace parties without a significant property interest. 98

A helpful summary as to intent of the court in clarifying the subject area also is
contained within the decision.99

tend protection to any significant property interest,... including statutory entitlements."
Id. at p.87 of the United States Report.

Id. at 274-75, 221 S.E.2d at 183.
98 Id. at 274-75, 221 S.E.2d at 183.

It is our belief, and we so hold, that [under Code, 11A-3-8 .. .] a former owner
possesses a statutory entitlement, i.e. a right to redeem at any time within eighteen months of
the date of the State purchase. If, however, redemption does not occur during this period,
then the statutory entitlement no longer exists because absolute title has vested in the State.
Only at this latter point in time is the State permitted by W. Va. Const., Art. XIII, §§ 3 and
4 to institute a suit to sell lands for the school fund. State v. Gray, 132 W. Va. 472, 52
S.E.2d 759 (1949); State v. Blevins, 131 W. Va. 350, 48 S.E.2d 174 (1948); State v. Farmers
Coal Co., 130 W. Va. 1, 43 S.E.2d 625 (1947). Once this suit is commenced, a former owner
[under Code 1 IA-4-18,] has only the opportunity to petition as a "privilege of redemption."
But since it is purely discretionary with the court under Code 11A-4-18, as amended, whether
to accede to the redemption request, actually it is not accurate to refer to the former owner as
possessing a "privilege" of redemption.

In any event, the point of this lengthy, but necessary, discussion is to clarify the interest
of the former owner [under Code 11A-4-18] in the circuit court sale of the State's title to his
former property. At the time of the circuit court proceeding, the State has absolute title in
the subject property; the former owner has no ownership at all. Nor does such former owner
have a statutory right to redeem. The Legislature, by its statement of intent and policy found
in the last paragraph of W. Va. Code 1931, 11A-4-12, as amended, has been explicit in this
regard. The former owner's opportunity to redeem is "extended to him by the legislature as
an act of grace;" furthermore, "there is no constitutional requirement that the former owner
... be personally served with process."

Id. at 273-74, 221 S.E.2d at 182-83 (footnotes and citations omitted).
9 That summary is contained in the passage below:

This opinion is intended to clarify the cases of State v. Gray, State v. Simmons, Davis
v. Hylton, 135 W. Va. 815, 65 S.E.2d 287 (1951), Beckley v. Hatcher, and Work v. Roger-
son, all of which failed to distinguish between a former owner's right to redeem under W.
Va. Code 1931, I1A-3-8, as amended, and a former owner's opportunity to petition to
redeem under W. Va. Code 1931, 1 1A-4-18, as amended. It is also meant to remove any im-
plication contained in State v. Mason, W. Va., 205 S.E.2d 819, 823 (1974), that W. Va. Code
1931, lA-4-18, as amended, provides a former owner the right to redeem. Cases decided by
this Court, which dealt with interpretation of statutes in effect prior to March 8, 1947, are in-
apposite to the question considered on this appeal, as those statutes were substantially dif-
ferent from those presently interpreted.

Id. at 275-76, 221 S.E.2d at 184 (citations omitted).
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There can be little doubt that Judge Haden's analysis in Pearson is a correct
statement of the law based upon the West Virginia Constitution, statutory provi-
sions, and court decisions. Implicit in the decision is the recognition that the circuit
court proceeding is to effectuate the sale of property to which the state has ab-
solute title. If we are to assume that the owners of property are entitled to due pro-
cess under the fourteenth amendment, the focus should then be on the appropriate
stage and the correct form. Logically, the due process protection must precede the
point at which the state acquires title. Interestingly, the case provided clues as to
the answer to this important question. Following the West Virginia Supreme Court
of Appeals decision, the appellants filed a petition for certiorari with the United
States Supreme Court, which was granted on June 22, 1975.

At approximately the same time the Pearson case was decided by the West
Virginia Supreme Court of Appeals, an author was considering this very issue in a
1975 volume of the Yale Law Journal.10 0 In addition to providing a very enlighten-
ing analysis of the issue, the author reflected on recent developments in the United
States Supreme Court. It was noted that the Supreme Court was paying particular
attention to appeals in which a state supreme court had upheld notice by publica-
tion in proceedings to sell land for nonpayment of taxes.'01

The Court was apparently looking for the right case in which to express its
view on such proceedings. A case from Oklahoma which looked promising turned
out to be unacceptable because there was apparently adequate state grounds to
support the decision and following oral argument, the case was remanded to the
state court for further proceedings. "' A second case noted by the author was from
New York'0 3 and was dismissed for want of substantial federal question when a
review of the record established that the landowner had received notice of redemp-
tion rights in the mail. Therefore, it appeared that Pearson presented the precise
issue the Court was searching for to decide the constitutional question of whether
service of process by publication alone satisfied due process requirements. The case
was docketed by the Court, but following oral argument the appeal was dismissed
for want of a properly presented federal question. In its per curiam decision the
Court stated:

The Jurisdictional Statement phrased the due process question presented by
the appeal as whether notice by publication of the tax sale was constitutionally defi-
cient, but was unclear whether the challenge was directed to the 1962 sale to the
State or to the 1966 sale to appellee Dodd. At oral argument counsel for appellant
made clear, however, that her challenge was not addressed to the procedures for

100 Note, The Constitutionality of Notice by Publication in Tax Sale Proceedings, 84 YALE L.J.
1505 (1975).

101 Id.

0 ' Paschall v. Christie-Stewart, Inc., 414 U.S. 100 (1973), cited in Note, supra note 100, at 1509,
reh'g denied 414 U.S. 1138 (1974).

103 Botens v. Aronauer, 414 U.S. at 1059 (1973) (mem.) cited in Note, supra note 100, at 1510.
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notice attending the 1962 transfer of the interest to the State, Tr of Oral Arg.
21-23, but solely to the procedures for notice attending the 1966 sale of the interest
by the State to appellee Dodd. Indeed, we were repeatedly informed that the 1962
sale to the State was not even "an issue in this case." Id. at 22, 25, 26. But under
state law absolute title had vested in the State at the expiration of the 18-month
period after the 1962 sale during which appellant might have but did not exercise
her right to redeem: § 11A-4-12 expressly provides that in such circumstance "the
State has absolute title to all ... land sold to the State for nonpayment of taxes
... [which has] become irredeemable ..... Appellant thus has no constitutionally
protected property entitlement interest upon which she may base a challenge of
constitutional deficiency in the notice provisions attending the 1966 sale to appellee
Dodd.

10 4

It is apparent from the per curiam decision as well as subsequent events that
the Supreme Court wanted the opportunity to address the 1962 sale at which the
property was sold to the state. The issue surrounding notice to former owners
after the state became the absolute owner did not present a substantial federal
question.

V. AN OPPORTUNITY LOST

The Supreme Court's per curiam decision in Pearson v. Dodd provided con-
siderable insight into the due process issue. However, when the West Virginia
Supreme Court of Appeals was presented with the question in Don S. Co., v.
Roach,'10 it failed to pursue the leads provided by the Supreme Court in the per
curiam dismissal of Pearson. Although the court in Roach moved in the direc-
tion suggested by the United States Supreme Court and reached the correct
result, it made a conscious decision to stop short of resolving the constitutional
issue. 6

In Roach, the court was presented with a case in which the defendant-
appellant had purchased the subject property in 1973 for $8,500 as a home for his
wife and children. The taxes for 1973 were prorated between the grantor and
defendant and paid in the grantors name. These were the last taxes paid on the
property. The appellant's introduced evidence to the effect that they received no
tax tickets or notice of taxes owed on the property. At the sheriff's sale for the
nonpayment of taxes, the property was purchased by the state. Pursuant to the

,'0 Pearson v. Dodd, 429 U.S. 396, 397-98 (1977) (per curiam).
205 Don S. Co. v. Roach, 168 W. Va. 605, 285 S.E.2d 491 (1981).
200 The court's avoidance of the constitutional issue is evident from these words:

We wish to emphasize that we do not here reach the question of the constitutionality of the
notice by publication provisions of Chapter IIA, article 3; rather we find that under the par-
ticular set of facts revealed by the record in this case, the appellants were deprived of their
property without sufficient notice. We do not believe the holding of this case will extend to
literate people with knowledge of their duty to pay taxes.

Id. at 614-15, 285 S.E.2d at 496.
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statutory proceeding, the land was ultimately certified to the Deputy Commis-
sioner of Forfeited and Delinquent Lands for Harrison County. At the Deputy
Commissioner's sale, the appellee purchased the land for $325.00. The sale to pur-
chaser was confirmed by the circuit court on June 19, 1979. When the defendants
refused to vacate the premises upon demand, the purchaser at the tax sale brought
an action to secure possession of the premises and for damages for its detention.1 7

The court noted that "[tihe low educational achievements of the appellants, and
Donald Roach's illiteracy are factors which belie the theory that constructive
notice by publication is sufficient to apprise landowners of their duty to pay
taxes."' 01 The court noted that the legislature had amended section IIA-1-8 in
1976 to require mailing of notice to taxpayers, and identified the need for a further
amendment to provide with the notice the admonition that the failure to pay taxes
could result in the sale of the real property by the state.'10 The court summarized
its holding as follows:

We therefore hold that where a landowner has no notice that real estate taxes
are due, and of his duty to pay such taxes, and where there is no evidence of record
indicating that notice was published in compliance with statute, a jurisdictional
defects arises which renders void the tax deed to the property."'

As indicated above, the court elected not to reach the constitutional issue and
further limited the scope of the holding by stating: "We do not believe the holding
of this case will extend to literate people with knowledge of their duty to pay
taxes. " I' The failure to consider the constitutional issue and the apparent limiting
of the decision to a specific class of taxpayers (i.e., the illiterate), significantly
reduced the precedential value of this case.

Two years after Roach, the court again considered the issue of notice to tax-
payers in Cook v. Duncan."' Cook purchased three lots in 1973 in Harpers Ferry
for $17,200. Although the mailing address for the lots was Route 3, Harpers Ferry,
Cook actually resided in Frederick, Maryland during the period of time involved.
Cook paid taxes on the property for 1974 and the first half of 1975. Taxes for the
second half of 1975 were not paid and after the publication of a delinquent notice
in the local newspaper, the sheriff sold the property to the appellee Duncan in

101 Id. at 608-09, 285 S.E.2d at 493-94.
--- Id. at 613, 285 S.E.2d at 496.
" The court elaborated on the need for a more specific notice:
However, in order to better insure its effectiveness, the notice provided in W. Va. Code
§ 11-A-1-8 [sic] should include a statement that the failure to pay real property taxes could
result in sale of the real property by the State, and that if the land is not redeemed by the
payment of delinquent taxes within eighteen months of the sale, the landowner risks the loss
of all claim to title.

Id. at 614, 285 S.E.2d at 496.
"' Id., 285 S.E.2d at 496.

Id. at 615, 285 S.E.2d at 496.
"2 Cook v. Duncan, 301 S.E.2d 837 (W. Va. 1983).
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November 1976 for $450.00. Notice of the right to redeem as required by section
11A-3-23 was sent by registered mail to Route 3, Harper Ferry, and after two un-
successful attempts at delivery, the notice was returned by the post office marked,
"moved, left no address." The appellees then published a legal notice in the local
paper.

The county clerk issued the tax deed to the purchaser in May 1978 and Cook
filed suit in November 1978 to set aside the tax deed alleging that the clerk's at-
tempt to notify her of the right to redeem was insufficient.' 3 The court noted that
the appellants did not challenge the constitutionality of the process on the actual
sale of the property. The appellants argument focused on the provision of West
Virginia Code section 11A-3-20 which defines what persons must do before they
can secure the deed for the property.I" After identifying irregularities in the order
of publication '" and the failure to file a proper report or survey," 6 the court sug-
gested that the primary issue involved the clerk's failure to exercise "due
diligence" (as required by section 11A-3-24) in the determination of the owners
residence prior to classifying the appellants into one of the three catgories provided
in section 1IA-3-24 for notification." 7 Since the holding was controlled by the

" Id. at 838.
"' Id. at 839.

At any time after October thirty-first of the year following the sale, and on or before
December thirty-first of the same year, the purchaser, his heirs or assigns, in order to secure
a deed for the real estate purchased, must: (1) Secure and file with the clerk of the county
court [county commission] the survey or report provided for in sections twenty-one and
twenty-two [§§ I1A-3-21 and 11A-3-221 of this article; (2) examine the title in order to
prepare a list of those to be served with notice to redeem and request the clerk to prepare and
serve the notice as provided in sections twenty-three and twenty-four [§§ 11A-3-23 and
1lA-3-24] of this article; and (3) deposit, or offer to deposit, with the clerk a sum sufficient
to cover the cost of preparing and serving the notice. For failure to meet these requirements,
the purchaser shall lose all the benefits of his purchase.

If the person requesting preparation and service of the notice is an assignee of the pur-
chaser, he shall, at the time of the request, file with the clerk a written assignment to him of
the purchaser's rights, executed, acknowledged and certified in the manner required to make
a valid deed.

W. VA. CODE § 11A-3-20 (1983), quoted in Cook, 301 S.E.2d at 839 n.3.
II The notice did not commence within the first two weeks of February. Cook, 301 S.E.2d at 840.
6 The appellee attempted to fulfill this requirement by filing a copy of a plat of the subdivision

on which the lots were located. Id. at 841.
" Id. The court in Cook identified these categories of section 24 as follows:

As soon as the clerk has prepared the notice provided for in the preceding section [§
1 IA-3-23], he shall cause it to be served upon the following persons: (1) The person in whose
name the real estate was returned delinquent and sold, or, in case of his death, his heir or
devisee and his personal representative, if such there be; (2) any grantee of such person, or
his/her or devisee and his personal representative, if such there be, if a conveyance of such
real estate is recorded or filed for record in the office of the clerk; (3) any person having a
lien upon such real estate disclosed by any paper recorded in the clerk's office; and (4) any
other person having such an interest in the property as would entitle him to redeem, if the ex-
istence of such interest appears of record.
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statutorily imposed responsibility of the clerk to use due diligence, and not by the
state constitution, this requirement apparently could be modified by statutory revi-
sion.

In light of the guidance provided by the court in Pearson, the decisions of the
West Virginia Supreme Court of Appeals in Cook and Roach were somewhat sur-
prising. While the decisions resolved the conflict between the party litigants, they
did little to clarify the issues or address the fundamental issue presented to the
court. In fact, in Roach, the court restricted its holding to a specific class of in-
dividuals, and, in Cook, the decision turned on a statutory construction which
presumably could be repealed by the legislature if it chose to eliminate the
statutory requirement that the clerk must use "due diligence."

The due process (surrounding the taking) that the West Virginia Supreme
Court of Appeals refused to address was subsequently decided by the United States
Supreme Court. On the same date the decision in Cook was handed down, the
United States Supreme Court was hearing arguments in Mennonite Board of Mis-
sions v. Adams,"8 a case which would decide "whether notice by publication and
posting provide a mortgagee of real property with adequate notice of a proceeding
to sell the mortgaged property for nonpayment of taxes." ' 19 Although this case in-
volved a mortgagee, it cannot be disputed that the owner of the property interest
deserves at least equal notice of a sale for taxes, as that notice to which the mort-
gagee is entitled.2" In addition, if one assumes that the Supreme Court had a pur-

The notice shall be personally served upon all such persons residing or found in the
State in the manner provided for serving process commencing a suit, on or before the first
day of February following the request for such notice. If any person entitled to notice is a
nonresident of the State or if his residence is unknown to the clerk and cannot by due
diligence be discovered, the notice shall be served by publication as a Class 111-0 legal adver-
tisement in compliance with the provisions of article three [§ 59-3-I et seq.], chapter fifty-
nine of this Code, and the publication area for such publication shall be the county in which
such real estate is located. If service by publication is necessary, publication shall be com-
menced within two weeks after February first, and a copy of the notice shall at the same time
be sent by registered mail, return receipt requested, to the last known address of the person
served. The return of service of such notice and the affidavit of publication, if any, shall be
in the manner provided for process generally and shall be filed and preserved by the clerk in
his office, together with any return receipts for notices sent by registered mall.

W. VA. CODE § I1lA-3-24 (1983), quoted in Cook, 301 S.E.2d at 839 n.5.
It should be noted that in State ex rel. Morgan v. Miller, 350 S.E.2d 724 (W. Va. 1984), the court

reaffirmed the position taken in Cook that "persons seeking to obtain complete title to property sold
for taxes must comply literally with the statutory requirements." Id. at 730. At issue in Morgan was the
inability of the purchaser at the tax sale to comply with the provision of W. VA. CODE § 11A-3-20 in a
timely manner because the clerk's office was closed on December 31, 1984, "pursuant to an improper
order of the County Commission of Kanawha County." Id. at 731.

"' Mennonite Bd. of Missions, 462 U.S. 791.
"' Id. at 792.
M20 The procedures required in Indiana for notification of a tax sale are similar to those which ex-

isted in West Virginia. In the critical aspects, the Indiana and West Virginia procedures were essentially
the same.
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pose in accepting Pearson, only to dismiss it after it was conceded the state had ac-
quired title, it cannot logically be argued that the principle set forth in Mennonite
Board of Missions is not equally applicable to the owner of the property.

After the Court in Mennonite Board of Missions determined that a mortgagee
has a legally protected property interest that entitled him to notice reasonably
calculated to apprise him of the pending tax sale, the Court stated that this case
was controlled by the analysis in Mullane.12 1 In holding that the Mennonite Board
of Missions was not properly notified of the tax sale, the Court explained:

When the mortgagee is identified in a mortgage that is publicly recorded, construc-
tive notice by publication must be supplemented by notice mailed to the
mortgagee's last known available address, or by personal service. But unless the
mortgagee is not reasonably identifiable, constructive notice alone does not satisfy
the mandate of Mullane. 122

In order to satisfy the constitutional prerequisite the Court stated that:

Personal service or mailed notice is required even though sophisticated
creditors have neans at their disposal to discover whether property taxes have not
been paid and whether tax sales proceedings are therefore likely to be initiated...
[The] party's ability to take steps to safeguard its interests does not relieve the State
of its constitutional obligation .... Notice by mail or other means as certain to en-
sure actual notice is a minimum constitutional precondition to a proceeding which
will adversely affect the liberty or property interests of any party, whether unlet-
tered or well versed in commercial practice, if its name and address are reasonably
ascertainable. Furthermore, a mortgagee's knowledge of delinquency in the pay-
ment of taxes is not equivalent to notice that a tax sale is pending."'

The decision in Mennonite Board of Missions was not an unanimous decision.
Justice O'Connor wrote a dissent in which Justices Powell and Rehnquist joined.
This dissent expressed alarm that the decision effectively rejected Mullane and its
progeny "by accepting a per se rule against constructive notice. .. "2 and
departed from the test of "reasonableness" of the means chosen. In essence,
Mullane determined that "reasonableness" was a balancing of the "interest of the
State" and "the individual interest sought to be protected by the Fourteenth
Amendment." 

2 5

In view of the developments of the last decade, it is time for the West Virginia
Supreme Court of Appeals to again address the fundamental issue raised by the

121 Mennonite Bd. of Missions, 462 U.S. at 798.
122 Id. at 798.

In a footnote to this statement, the Court stated "We do not suggest, however, that a governmen-
tal body is required to undertake extraordinary efforts to discover the identity and whereabouts of a
mortgagee whose identity is not in the public record." Id. at 799 n.4.

2 Id. at 799-800.
124 Id. at 805 (O'Connor, J., dissenting).
121 Id. at 801 (quoting Mullane, 339 U.S. at 314-15).
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manner the state enforces its tax lien against real property located in West
Virginia.

VI. CONCLUSION

It is hoped that this lengthy discussion, much of which has been presented in
the court's own words, will contribute to an understanding of this issue. An
analysis of the constitutional provisions, the cases, and the statute leads to the con-
clusion that "due process" must be afforded to the property owner when the state
enforces its tax lien at the sheriff's sale under article 3 of chapter 11A, i.e. when
the state initiates the "taking." Of course, chapter 11A, article 1, section 8 of the
West Virginia Code was amended in 1976 to provide for mailing a notice to "every
person owing real or personal property taxes, a copy of such taxpayers annual tax
ticket showing what tax is due and how such may be paid ... by first class United
States Mail"; 12 6 in 1983, chapter 11A, article 3, section 2 was amended to require
that notice of delinquency be mailed to the taxpayer;'2 7 and in 1985, further
amended to provide that lienholders were entitled to such notice.',2 One must keep
in mind that much of the land now "owned" by the state because of the nonpay-
ment of taxes was acquired prior to these amendments. In addition, the 1985
amendment to section 1 1A-3-12 required that notice be mailed to the lienholder, as
an apparent attempt to comply with the United States Supreme Court holding in
Mennonite Board of Missions, two years after the Supreme Court recognized this
as a constitutional right.

It also should be kept in mind that there is no procedure analogous to the
sheriff's sale for forfeited land and, therefore, the process of the state's acquiring
title to forfeited lands presents unique problems which are not adequately address-
ed in the current law.'2 9 If the West Virginia forfeiture provisions were subject to a
direct attack, it is reasonable to assume that the King v. Mullen decision would no
longer be followed. This assumption is based upon reservations expressed in
King.' 30 In addition, in other areas, the provision for a hearing following the loss

.26 W. VA. CODE § 11A-1-8 (1983).
12, Id. § 11A-3-2 (1983).
,21 Id. (Supp. 1986).
,26 The current law provides that:

Land which for any five successive years shall not have been so entered and charged shall by
operation by law, without any proceedings therefore, be forfeited to the State as provided in
Section 6, Article XIII of the Constitution, and shall thereafter be subject to transfer or sale
under the provision of Section 3 and 4 of such Article.

Id. § 1IA-4-2 (1983).
130

Under these circumstances, our duty is not to go beyond what is necessary to the decision of
the particular case before us. If the rights of the parties in this caseocan be fully determined
without passing upon the general question whether the clause of the West Virginia Constitu-
tion in question, alone considered, is consistent with the national Constitution, that question
may properly be left for examination until it arises in some case in which it must be decided.

King, 171 U.S. at 422.
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of a right has been looked upon with disfavor.1 3 ' Therefore, given the fact that the
Auditor, acting as Commissioner of Forfeited and Delinquent Land, must have ir-
redeemable title (i.e., absolute title) before he can certify the land to the Deputy
Commissioner for sale, it is logical to believe the Court may require that due pro-
cess protection must be afforded before such certification can occur. As one con-
siders the due process protection of the property owner, one should not lose sight
of the fact that the courts have consistently recognized that the individual's rights
are balanced with legitimate state interests.

Justice O'Connor's dissent in Mennonite Board of Missions raises a valid con-
cern that the majority was departing from the reasonableness test in Mullane,"3
and that the additional burden the majority was placing on the state was
unreasonable.' 33 The concern with the burden placed on the state was also
acknowledged by the majority in Mennonite Board of Missions as follows: "We
do not suggest, however, that a governmental body is required to undertake ex-
traordinary efforts to discover the identity and whereabouts of a mortgagee whose
identity is not in the public record."' 34 It is, therefore, suggested that our court's
definition of "due diligence" as defined in Cook should be carefully reexamined.
It is also submitted that if the court does consider the constitutional issue of due
process at the sheriff's sale under article 3 of chapter 1lA, it should reaffirm the
notion that Cook was decided on the basis of the statute and not the constitutional
issues. Finally, it is submitted that while Roach reached a correct result, it did so
upon very questionable grounds and should be considered as an abrogation as far
as the development of an understanding or solution to the constitutional question
is concerned. With the guidance provided by the United States Supreme Court in

"I See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970) (requiring a welfare recipient be given a fair
hearing before the loss of benefits).

"I "Whether a particular method of notice is reasonable depends on the outcome of the balance

between the 'interest of the state' and 'the individual interest sought to be protected by the Fourteenth
Amendment'." Mennonite Bd. of Missions, 462 U.S. at 801.

1 The unreasonableness of the burden is underscored by the passage below:
It cannot be doubted that the State has a vital interest in the collection of its tax

revenues in whatever reasonable manner that it chooses: "In authorizing the proceedings to
enforce the payment of the taxes upon lands sold to a purchaser at tax sale, the State is in ex-
ercise of its sovereign power to raise revenue essential to carry on the affairs of state and the
due administration of the laws .... 'The process of taxation does not require the same kind
of notice as is required in a suit at law, or even in proceedings for taking private property
under the power of eminent domain.' " Leigh v. Green, 193 U.S. 79, 89, 48 L. Ed. 623, 24 S.
Ct. 390 (1904) (quoting Bell's Gap R. Co. v. Pennsylvania, 134 U.S. 232, 239, 33 L. Ed. 892,
10 S. Ct. 533 (1890)). The State has decided to accommodate its vital interest in this respect
through the sale of real property on which payments of property taxes have been delinquent
for a certain period of time .... In the instant case, that burden is not limited to mailing
notice. Rather, the State must have someone check the records and ascertain with respect to
each delinquent taxpayer whether there is a mortgagee, perhaps whether the mortgage has
been paid off, and whether there is a dependable address.

Id. at 806 (footnote omitted).
114 Id. at 799 n.4.
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the per curium dismissal of Pearson v. Dodd and the decision of Mennonite Board
of Mission, our court has the opportunity to resolve an issue that has proved
troublesome to our state and its citizens for a significant period of time.
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