











West Virginia Law Review, Vol. 84, Iss. 1 [1981], Art. 7

204 WEST VIRGINIA LAW REVIEW [Vol. 84

existing social order we must recognize the impotence of politi-
cal power™ and a culture without a center.

Simon’s Political Vision fails not only because it is premised
on an inaccurate view of society, but more importantly because
it fails to recognize how social structure and social forms of rela-
tions are internalized. Simon’s is a Vision which takes no ac-
count of the relation of psyche and society —or more simply put,
how personality, or person, is in a very real sense a social con-
struet.”® A Political Vision which does not link power and
authority in society with the psychological structure and con-
sciousness of man must fail. “The point is to gain some insights
into the patterns of reinforcement between social structure and
psychic structure . ...

The relationship between social structure and individual
psychology has been demonstrated in a recent work by Richard
Sennett,’! who offers a striking counterpoint to Simon, especially
in his conceptualization of authority. Sennett's work on authority
refutes Simon’s arguments on every count. For Simon, authority
is a social phenomenon which, if subjected to the psychological
perspective, leads to conformity and diminished social awareness.
Yet, when we turn to Sennett we find that to study authority
one must inquire “into how people now feel authority, fraternity,
solitude, and ritual”' if we are to connect a social-psychological
analysis and a political vision. Sennett, rather than turning
away from psychology, looks to “felt experiences” of authority
and how these experiences are shared in society."® Sennett

% QOGILVY, supra note 137, at 13-41.

13 The concept of self has recently become a central focus in social
psychology. See, e.g.,” THE SELF IN SoCIAL PsycHoLoGY (D. Wegner and R.
Vallacher eds. 1980).

W QOGILVY, supra note 137, at 58. Harold Lassell’s Psychopathology and
Politics (1931) is a classic example of the use of psychoanalytic techniques and
theory to show the relationship of personality structure and political role.

"' AUTHORITY, note 131 supra.

"z Id. at 10.

1 We should point out here that it is humanistic psychology that has
pointed the way to concrete lived human experience, a grounding which explains
the ties of humanistic psychology to existentialism and phenomenology. See
generally Colaizzi, Learning and Existence in EXISTENTIAL-PHENOMENOLOGICAL
ALTERNATIVES FOR PsycHoLOGY 119-35 (R. Valle & King eds. 1978); J. Dagenais,
MODELS OF MAN: A PHENOMENOLOGICAL CRITIQUE OF SOME PARADIGMS IN THE
HUMAN SCIENCES (1974); Gendlin, Existentialism and Ezxperiential

https://researchrepository.wvu.edu/wvlr/volg4/iss1/7

44



Elkins: All My Friends Are Becoming Strangers: The Psychological Perspect

1981] PSYCHOLOGICAL PERSPECTIVE 205

hopes to “illuminate what a general social theory about the fear
of authority means in concrete human terms. . . .”;'* a task
which would be impossible without a psychology of feeling and
experience.

Sennett’s work shows how complex the “acceptance” and
“rejection” of authority is in reality and how our relationship
with authority emerges from “acceptance” and “rejection,” pro-
ducing a rhythmic ballet of dissonance; a dissonance which is
neither exclusively social nor personal. Rather, “[c]rises of
authority are constructed around the modulations in recognizing
freedom and slavery in oneself,'® recognizing them in other
human beings, and recognizing oneself in other human beings.”*
For Sennett, authority is both an external reality and a matter
of personal consciousness.

To deal with social authority we must recognize and deal

Psychotherapy, in NEW DIRECTIONS IN CLIENT-CENTERED THERAPY 70-94 (J. Hart
and T. Tomlinson eds. 1970); E. GENDLIN, EXPERIENCING AND THE CREATION OF
MEANING; A PHILOSOPHICAL AND PSYCHOLOGICAL APPROACH TO THE SUBJECTIVE
(1962); A. GIORGI, PSYCHOLOGY AS A HUMAN SCIENCE, A PHENOMENOLOGICALLY BASED
ApPROACH (1970); R. JoHNSON, IN QUEST OF A NEW PSYCHOLOGY: TOWARD A
REDEFINITION OF HUMANISM (1974); J. SHORR, PsYCHO-IMAGINATION THERAPY: THE
INTEGRATION OF PHENOMENOLOGY AND IMAGINATION (1972); H. SPIEGELBERG,
PHENOMENOLOGY IN PSYCHOLOGY & PSYCHIATRY: A HISTORICAL INTRODUCTION
(1972); S. STRASSER, THE IDEA OF DIALOGIC PHENOMENOLOGY AND IMAGINATION
(1972).

The emphasis on experience has now received recognition outside of
psychology.

In philosophy, literary criticism, psychology, linguistics, and the

social sciences, there is an emerging concern with the world as lived

and perceived rather than as objectively explained. Linked to this is an

interest in the symbolic constructs people use to make sense of their ex-

perience. Too, there is a preoccupation with ‘common sense reality’ and

the structures of meaning that are shared in particular cultures.
Green, Book Review, 44 HARrv. Epuc. Rev. 331, 332 (1974) (quoting A. ScHUTZ,
THE PROBLEM OF SociAL REALITY 55 (1967)) (footnote omitted) (emphasis in
original).

W AUTHORITY, supra note 131, at 12.

15 Brich Fromm is in close accord with Sennett:

The authoritarian conscience is essentially the readiness to follow the

orders of the authorities to which one submits; it is glorified obedience.

The humanistic conscience is the readiness to listen to the voice of one’s

own humanity and is independent of orders given by anyone else.
E. FroMM, THE REVOLUTION OF HopPE 81-82 (1970).

18 AUTHORITY, supra note 131, at 129,
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with internalized representations of authority. Sennett is quite
explicit in how we can learn about authority. We begin first with
detachment, not commitment or social action, as suggested by
Simon.” Following detachment from authority we reflect on the
experience of authority: “[W]hat was I like under that
authority’s influence?”"® The legitimacy of authority is derived
in part from the process of detachment and reflexive inquiry, a
process of personalizing the influence of authority rather than
its acceptance or rejection in the context of social action. Sen-
nett concludes that

only when we have learned to remove ourselves from the
sphere of authority can we re-enter it, with a sense of its limits
and a knowledge of how commands and obedience might be
changed so that our real needs for protection and reassurance
might be served.

[T]o think about the legitimacy of an authority figure without
having first disengaged from that figure and explored oneself is
likely to mean one would think nothing very new; the unex-
plored, inner voices of one’s own needs and injuries would re-
main in control.™*®

Authority, as Sennett makes clear in his concluding
remarks, is a matter of experience and human imagination,
“[n]ot a practical reflection of the public world. .. .”" To under-
stand authority we must understand our self and our relations
with others; for it is in the experience of power, both leading
and following, and the images of these activities that our beliefs,
attitudes and ultimately our willingness to place our hope and
faith i the power of others is finally based.

Sennett’s work on authority is an excellent example of a pro-
per regard for the interaction and interrelation of private and
social worlds and a sharp contrast to Simon who sees a rather
clear demarcation of private and social worlds. In Simon’s view,
professional relationships are by their nature impersonal and oc-
cur in the social world. Feelings are personal and have little to
do with a professional relationship and are relegated to the

" Id. at 132, 134-42.
1 Id. at 132-33.

1 Id. at 133.

% Id. at 197.
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private world. Feelings are not facts. We must choose between
following our feelings or social norms. In Simon’s conflict model
individual and society are always at odds, at least to the extent
we pay attention to our feelings. When we attempt to recognize
our feelings in the context of professional relationships we turn
our back on the social world.

Simon’s conflict model posits law as “a struggle for scarce
resources and the conflict of opposed ends;”*' a struggle in
which lawyering is “a relatively impersonal process of conflict
and coercion. . . . in which the pursuit of clients’ goals com-
promises and restricts the ability of others to pursue their goals,
in which loyalty to clients requires the betrayal or coercion of
others.”’® Law is indeed involved with the social distribution of
scarce resources.

The role of law in determining who gets what, when and
how was made amply clear by Harold Lasswell and Myres Me-
Dougal several decades ago. The social, economic and political
context of law, lawyering and legal education was the central
focus of Lasswell’s and McDougal’s work. It is of no little signifi-
cance that Lasswell’'s and McDougal’s “public policy approach”
did not disparage the psychological perspective as a sacrificial
lamb for Political Man. Rather, Lasswell and McDougal formu-
late a jurisprudence which recognizes the need to clarify one’s
role as an individual and professional in the social order.
Lasswell and McDougal called for a clear exposition of the obser-

vational standpoint of one acting within the legal system.’® We

expect those who seek and exercise power and who make impor-
tant value choices for society to pay close attention to the sub-
jective aspects of their decision-making. The psychological per-
spective is one means of access to the biases, prejudices and pre-
conceptions which we bring to the decision-making process as

5t Homo Psychologicus, supra note 3, at 558.

12 Id. at 558-59.

13 Lasswell, Person, Personality, Group, Culture, 2 PSYCHIATRY 533 (1939);
McDougal, Jurisprudence for a Free Society, 1 Ga. L. REv. 1 (1966).

The disclosure of observational standpoint is one of the first tasks recom-
mended by Lasswell and McDougal in their outline of a “policy-oriented
jurisprudence.” Observational standpoint is nothing more than the explicit
recognition not only of one’s methodology or perspective of study or approach to
decision-making, but requires the statement of underlying assumptions which had
led to the selection and use of the particular methodology or frame of reference.
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lawyers and judges. Reflecting on observational standpoint
serves to sharpen the focus of the observer and allows others to
scrutinize the premises and assumptions which influence signifi-
cant value choices of the observer/decision-maker.

Lasswell, in particular has been responsible for infusing
“policy-oriented jurisprudence” with a psychological perspec-
tive. Lasswell must be given credit for bringing to jurisprudence
and the quest for rational public-policy decision-making the con-
cept of man as a non-rational creature, a side of man's nature
which Simon criticizes the legal psychologist for recognizing.'™
It is the task of the lawyer, the jurisprudential scholar and the
social critic to assess the impact of personal and subjective
elements which become embedded in legal thinking and juris-
prudence.

There seems to be no disagreement between Simon and the
legal psychologists on the need for “a more reflective approach”
to lawyering and on the “value of self-awareness.”’*® Simon
“acknowledges the value of self-awareness”* without indication
as to how self-awareness can be undertaken without a psycho-
logy of the “feeling self.” By focusing on our awareness, the psy-
chological perspective moves us, not away from social concerns,
but toward a position where we can experience our politics, 7.e.,
self in society. It is by experiential awareness, by knowing
through experience, that lawyering as a “process of conflict and
coercion” can be experienced as well as explained. The psycho-
logical perspective is not inherently opposed to laying bare the
underlying social conflict which pervades the lawyer’'s work.

15 Jt is unclear what Simon means when he argues that Psychological Man is
less rational than Sociological or Economic Man. It is clear that Simon does not
take into account how the rationality of any given decision may depend upon in-
sight into unconscious factors. “If we obtain insight into the factors whiclr dispose
us to accept, or to reject, a certain pattern of thought of non-rational grounds, we
may be better prepared to accept or reject the pattern on rational (technical)
grounds.” H. LASSWELL, THE ANALYSIS OF POLITICAL BEHAVIOR 211 (1947).
Elsewhere Lasswell notes that “[i]f the observer-analysis prefers, the maximiza-
tion postulate may be exclusively applied to conscious perspectives. Unconscious
factors are then classified as conditions affecting the ‘capability’ of the individual
to think and act.” H. LASSWELL & A. Rocow, POWER, CORRUPTION, AND RECTITUDE
73 (1963). “Insight, not prediction, is the principle contribution of social and
behavioral science to judgment.” Id. at 88.

155 On self-awareness in lawyering see Elkins, The Legal Persona: An Essay
on the Professional Mask, supra note 9; Book Review, supra note 9.

1% Homo Psychologicus, supra note 3, at 558.
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Social action and participation in the “public world” are
dependent upon both a psychology of awareness and upon the
social context for social and political action. We move from an in-
dividual to a social world, from personal to political action, tak-
ing our personal frame of reference, our world-view, with us.
The failure to so move makes man dependent on external
authority and makes powerful leaders “omnipotent, omniscient,
sacred.”'™

The purpose of awareness is not, as Simon suggests, to mask
one's own motivations and purposes, or to “control” one’s own
behavior and penetrate the facade presented by others.’® An
awareness of feelings and a psychology of self serve social
values, including reason.”® Simon complains that psychology un-
dermines rational discourse.”™ To the contrary, a psychology of

¥ E. FROMM, THE REVOLUTION OF HOPE, supra note 145, at 63.

1% Simon contends that “[t]he psychologists seek to assist lawyers in perfect-
ing themselves as instruments. They strive for a precise and pervasive control of
the presented self which makes possible control of others.” Homo Psyckologicus,
supra note 3, at 539. Simon argues that to focus on psychology, especially a
psychology of feeling, leads to manipulation of others because we learn “to use”
feelings to control the behavior of self and others. Id. at 539-40. Simon suggest
that keeping up one’s guard and not revealing feelings can be seen as efforts to
both manipulate and defend against manipulation. What Simon sees as self-
manipulation flowing from a psychology of feeling appears to be directly contrary
to the value of openness and cooperation, which Simon also identifies with a
feeling-oriented psychology. To the extent that legal psychologists encourage the
behavior described by Simon they are obviously undermining values of openness
and cooperation. People cannot subscribe to openness and at the same time
believe that “[t]hey can never safely let down their guard. . ..” Id. at 540.

The manipulative behavior described by Simon is a form of aggressive
behavior which cuts against Simon's contention that Homo Psychologicus is
defensive rather than aggressive. Simon even uses the metaphor of “psychic war”
to describe what occurs in a relationship where one has adopted an instrumental
view of self. It is becoming apparent that the so-called instrumental self is not
reflective of the values of humanistic psychology, at least as described by Simon.

19 If we look to Freudian psychology we find Freud saying in his famous dic-
tum “were id is, ego shall be”, meaning that ego, reason, should replace id, the in-
stinctual, during the course of successiul psychoanalytic therapy. See generally
P. RieFF, FREUD: THE MIND OF THE MORALIST (1961).

1% Simon contends that a Psychological Vision premised on a psychology of
feeling “is an assault on the ideal and practice of rational discourse.” Homo
Psychologicus, supra note 3, at 540. Rational discourse is undermined by the
Psychological Vision because it finds the latent as well as the manifest content of
communication significant.

The psychologists teach lawyers to view the statements of others
as symptoms of an underlying affective reality. They direct attention
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awareness suggests the possibility of rational discourse. Harold
Lasswell has stated that the purpose of self-scrutiny is the clari-
fication, formulation, adaption and employment of “procedures
whose principle role is to prepare the thinker to endure or ob-
tain a higher level of rationality.”™

Erich Fromm argues that man’s evolution toward truth and
reality is based on awareness.” “The process of increasing
awareness is nothing but the process of awakening, of opening
one's eyes and seeing what is in front of one. Awareness means
doing away with illusions and, to the degree that this is accom-
plished, it is a process of liberation.”'® Fromm makes clear that
awareness refers to both man himself and the phenomenal
universe in which he exists. Consequently, a psychology of
awareness is one in which individual and social realities external
to man are in a dialectical relationship.'™ In such a dialectical

away from the explicit content of statements to the ‘hidden agenda’

beneath the surface. The statements of others are neither to be ac-

cepted on their own terms nor evaluated in terms of impersonal criteria

of truth; they are to be diagnose in an attempt to determine hidden

emotional vulnerabilities.

Id. (footnote omitted). Simon is simply not willing to accept the possibility that in-
terpersonal communications have “an underlying affective reality,” a view widely
held in modern psychiatry and communications therapy. The error here is the
assumption that a psychological perspective leads one to look beneath the surface
of all statements that others make and that e/l manifest statements are ignored
in all situations.

ot See, e.g., Lasswell, Clarifying Value Judgment: Principles of Content and
Procedure, 1 INQUIRY 87 (1958). Although Lasswell argued forcefully for “the use
of appropriate procedures by means of which the thinker obtains access to perti-
nent facts about the Self”, id. at 92, he does not ignore the role of environment “in
shaping the perspectives and operational activities of those who are exposed to
[it].” Id at 92, 93. Lasswell comments that we may have overplayed the
significance of the individual as a unit of study. He cites case studies involving
sensory deprivation and “brainwashing” as suggestive that human affairs may be
facilitated by societal networks or “interaction sets" which involve “interplay
among participants in the social process.” Id. at 93. Lasswell concludes that “[t]he
clarification of value judgment appears, in this perspective, as an ‘interactive’
rather than a ‘privatized’ activity.” Id. at 93. See also P. SLATER, EARTHWALK
16-17 (1974).

12 |, FrRoMM, THE REVOLUTION OF HOPE, supra note 145, at 63-65.

1 Id. at 64.

1% Although awareness and self-scrutiny have a distinctive psychological
frame of reference with regard to the “internal” processes of man, there is an “ex-
ternal” dimension of self-scrutiny which is’decidedly sociological in orientation. A
contextual analysis of individual self-scrutiny reveals that the process is not an
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relationship, “[ajwareness of existing reality and of alternatives
for its improvement helps to change reality, and every improve-
ment in reality helps the clarification of thought.”'®

Fromm contends that if we are to humanize our technologi-
cal society we “must be aware of the role of man as part of the
whole system . . ..[M]an as a system builder and analyzer must
make himself the object of the system he analyzes.”'® We be-
come the object of the social system only with a proper concern
for man’s “inner world” as social reality. In modern society, it
has been psychology which has promoted recognition of our in-
ner world.

Even some sociologists recognize this basic connection be-
tween self and society, society and self.’”

Seldom aware of the intricate connection between the patterns
of their own lives and the course of world history, ordinary men
do not usually know what this connection means for the kinds of

act isolated from the social environment in which it takes place. The concern for
individual “internal” process should not obscure the relationship between self and
others, self and external reality which effect the lawyer as decision-maker.

1% Id. at 65.

1% Id. at 96-97.

17 C. Wright Mills contended that men need not only information and skills
of reason but also “a quality of mind that will help them to use information and to
develop reason in order to achieve lucid summations of what is going on in the
world and of what may be happening within themselves.” C. WRIGHT MILLS, THE
SocCI0LOGICAL IMAGINATION 5 (1959) [hereinafter cited as MILLS).

Mills refers to this quality as the sociological imagination. Such an imagina-
tion

enables its possessor to understand the larger historical scene in terms

of its meaning for the inner life and the external career of a variety of

individuals. It enables him to take into account how individuals, in the

welter of their daily experience, often become falsely conscious of their
social positions.

The sociological imagination enables us to grasp history and
biography and the relations between the two within society.

[1]t is by means of the sociological imagination that men now hope
to grasp what is going on in the world, and to understand what is hap-
pening in themselves as minute points of the intersections of biography
and history within society.

Id. at 5-7.
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men they are becoming and for the kinds of history-making in
which they might take part. They do not possess the quality of
mind essential to grasp the interplay of man and society, of
biography and history, of self and world. They cannot cope with
their personal troubles in such ways as to control the structural
transformations that usually lie behind them.!®

Simon’s anti-psychological bias and depersonalized view of
social action are unlikely to serve the goal of social transforma-
tion and the emergence of a new social order. Erich Fromm tells
us that

a new society is possible only if, in the process of developing it,
a new human being also develops, or in more modest terms, if a
fundamental change occurs in contemporary Man’s character
structure.

[A] new society can be brought about only if a profound change
occurs in the human heart. . . .'®

IV. THE RADICAL CRITIQUE AND THE
PSYCHOLOGICALIZATION OF EXPERIENCE

We turn now to look more closely at the ideological aspects
of legal education in order to provide a broader framework for
understanding the role of psychology in legal education. The ra-
dical critique of legal education can be stated rather simply.
Law schools exist to produce professionals who utilize their
legal expertise to support the dominant ruling class in society.'™
A corollary to this premise is the identification of the ruling
class with corporate and business interests. David Rockwell, in
presenting this view, argues that the nature of the legal profes-
sion and its professional roles are “defined by those interests
which pay the highest price for the services of the profession.
One of the primary functions of the legal profession is to support
and defend the power and control of corporations and business
interests.”™

18 Id. at 3-4.

1 E. FRomMM, To HAVE OR TO BE? 9, 133 (1976) (emphasis in original).

1 See Kinoy, The Role of the Radical Lawyer and Teacher of Law, in id at
276-99 [hereinafter cited as Kinoy); Rockwell, The Education of the Capitalist
Lawyer; The Law School, in LAwW AGAINST THE PEOPLE 90-104 (R. Lefcourt ed.
1971) [hereinafter cited as Rockwell].

' Rockwell, supra note 170, at 91.
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Wythe Holt has put it rather plainly:

The problem, then, with American legal education is that its
curriculum, structure, and methodology uncritically reflect and
form a part of the dominant power structure of the system. .

EEC I

Present-day American legal education has been and is a useful
tool for equipping fledgling lawyers with the techniques and
language necessary to maintain the dominance of elites and
serves as a vital acculturation process to ensure the devotion of
lawyers to the system, and the continuation of legal institutions
to mask and legitimze elite control.'”

Arthur Kinoy, also a law teacher, suggests that

[ulnder the system of bourgeois democracy the lawyer more
than often plays out the role of guaranteeing the existence of
the facade which masks the oppression lurking beneath the
super-structure of ‘rights and liberties.’ The lawyer becomes
identified with these ‘frills,’ these ‘rights,’ these ‘liberties,’ the
term depending upon the analysis of function in the system.
The lawyer’s particular role in the system is to make look good,
to provide at least the appearance of justice ... .

A careful examination of the radical critiques of law and
legal education, beyond the scope of this work, would involve an
understanding of the relationship of professional socialization
and work in capitalist society and, more generally, the relation-
ship of education to existing social structures.”™ And finally, how
do dominant elites maintain existing social structures, including
the professions, in a way that both mask their control and con-
tinue the illusion of a classless society?

The source of the radical critique is rather diverse and is
framed in the general terms of a concern for social justice, equal
protection of the laws, or in a theoretical and historical critique
of society. Kinoy gives his radical view a more immediate focus
on conditions “as they exist today, in this country, at this mo-
ment in our history...."!™

12 Holt, A Radical Law School, 2 ALSA ForuM 25, 27-28 (August 1977).

1”3 Kinoy, supra note 170, at 287.

™ See generally S. BOWLES & H. GINITIS, SCHOOLING IN CAPITALIST AMERICA
(1976); I. ILLiCH, DESCHOOLING SoCIETY (1971); M. KATz, THE IRONY OF EARLY
ScuooL RErFoRM (1968); J. SPRIN, EDUCATION AND THE RISE OF THE CORPORATE
StaTE (1972).

8 Kinoy, supra note 170, at 278 (emphasis in original).
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Kinoy points out the contradiction in his role as radical and
law teacher, a contradiction rooted in his concern for the “class
nature of the system of justice” and for teaching law students
who help perpetrate that very same system of justice. For
Kinoy, the contradiction defines the life of a radical law teacher.
The response to the contradiction is not to adopt one or the
other side of the polarity between law teacher and radical but
*to study in depth and in precision the particularity of the con-
tradictions” and then use this study to make justice less op-
pressive.”™ The study is necessary because it is the par-
ticularities of the contradictions which “shape our role and our
responsibilities.”"”” Beyond the study and immersion in the par-
ticularities of the contradictions, “the radical lawyer must assist
in the increasing and exploding radicalization of masses of peo-
ple learning from their own political experience.”"”

Secondly, the radical lawyer, because of his role in the
system, has the

opportunity to expose, within the framework of the judicial
arena itself, the extraordinary fact that the rulers and their ser-
vants in the judicial system, be they prosecutors or judges, are
turning upon their own system, are abandoning their own
stated rules, designed once in a bygone day to embody the then
revolutionary principles of fairness, equality, justice, and lib-
erty.'™

As the ruling class abandons and ignores people’s liberties —law-
yers who support the facade of rights and liberties are in a posi-
tion to defend, protect and legitimate human rights. Kinoy sees
in this “system maintenance” an opportunity for further radical-
ization, as’ we learn how the ruling classes abandon liberty to
protect their own interest.'®

Conflict is a common theme in the work of Watson, Him-
melstein, Kinoy, and in Simon’s critique. For Watson, it is the
conflict between instinctual needs and drives and the demands
of professionalism. Himmelstein, like Watson, frames the con-
flict in terms of personal and professional identity, but is careful

18 Id. at 277 (emphasis in original).
7 Id. at 281.
18 Id. at 286.
9 Id. at 287 (emphasis in original).
% Id. at 289.
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to redefine personal identity in broader humanistic terms, i.e.,
self-awareness and self-realization of human potential, and takes
a more critical view of the lawyer’s professional role. Kinoy sees
the conflict in social, political and ideological terms. The conflict
for Kinoy lies in the dilemma of a professional role which often
serves ruling class justice.

We can look at the conflict in experiential terms. In the case
of Watson and Himmelstein, the conflict arises from the ques-
tions “Who Am 1?” “What Can I Become?” “What Will I Be?”
The emphasis is on coming to terms with the conflict. For Wat-
son coming to terms means being a better lawyer, for Himmel-
stein it means being a better person. In comparison to Kinoy,
both Watson and Himmelstein, but especially Watson, ignore
the social context of the coniflict. For Kinoy, the conflict is viewed
in a social context, and the question becomes, “What can I do
now?” Progress for Watson and Himmelstein lies in self-
awareness and honoring our “inner world.” Kinoy sees the
struggle out in the world, where progress can be seen as a step
“forward in the history of humanity: the taking over of the con-
trol of the political, economic, and cultural institutions of the
country by the people. .. ."™

The difficulty in reconciling Watson and Himmelstein with
Kinoy is the way they tend to dichotomize the world. Watson
and Himmelstein focus on the inner world, which, admittedly,
they conceive somewhat differently; Kinoy and Simon view the
lawyer as an actor in a social world—an actor whose very life is
a contradiction, a contradiction played out in the social world. It
is Fidel Castro, the lawyer acting in defense of human liberties
when charged with an attack on a military barracks after the
Batista coup d’état, that Kinoy uses as the model for working
with conflict. This example stands in sharp contrast to Watson’s
psycholgocial interventions to deal with student’s conflict. It is
equally distinet from Himmelstein’s effort to show how we
become separated from our deeper aspirations as students and
lawyers by having us imagine a time when our involvement with
law “made deep personal sense. . . when it was connected with
the feeling that . .. [our] work in law was deeply important to ...
[us], to the direction of . . . [our] own life.”"

™ Id. at 296.
%2 Reassessing Law Schooling, supra note 16, at 551.
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The contrast between Himmelstein’s effort to demonstrate
the conflict and Kinoy’s example of Fidel Castro’s defense of
liberty and the right to use revolution to defend those liberties
springs from their radically different concepts of experience.
Experience for Himmelstein is narrowly conceived as the aware-
ness of feelings in the here and now. Himmelstein makes clear
that clinical work and trial practice courses do not entail ex-
perience as he uses the term. Himmelstein, following the Gestalt
school of psychotherapy, uses experience to mean subjective
awareness. Experience is the equivalent of feelings. Himmels-
tein makes this point clear:

One might associate experiential learning in law school with
clinical work or trial practice courses. Those contexts usually do
include experiential learning, although it is easy in both set-
tings to become cognitively focused in ways that are kept quite
separate from the experience. A clinical class in which the par-
ticipants discuss their outside work is once removed from the
experience, when compared to a class meeting that also draws
upon what is going on in that meeting itself as part of the learn-
ing.’®

Thus, Himmelstein, unlike Watson, is not an instrumentalist. It
is not the clinical experience—what we learn how to do and the
skills attained —that is important, but the way we feel, in the
classroom, about the learning that becomes the focal point.
Traditional concepts of learning, knowing and doing and the
social dimensions of these concepts are viewed as less iniportant
than that which is locked away within each individual learner.
We do not know from Himmelstein's published work whether
the psychological focus results from a loss of faith in community
and the social world, personal disillusionment with social and
political action, or simply reflects a personal vision of Himmel-
stein himself.

The point I am making here is shown most clearly in the ex-
ercise that Himmelstein suggests to become more attuned to
ourselves as teachers. To make sense out of teaching we look
within, not outside to those who are recognized by others as
good teachers, or to the social context of teaching, but to our
own reflection on teaching. This way of looking at teaching is
problematic, Himmelstein notes, because it “feels difficult to in-

18 Id. at 550-51.
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vite others to reflect on or communicate about personal
issues.”’™ Even so, we are invited to view teaching in terms of
our own experience; not social experience, but a reflective, sub-
jective experience.

The philosopher, John J. MeDermott, in his book of erudite
essays, The Culture of Experience, notes that “each generation
is faced with using the method of experience to develop a
language that is consonant with the events and potentialities of
its own situation.”’® McDermott’s concern for the transforma-
tions of the meaning of experience in philosopy is suggestive for
our understanding of the psychologicalization of experience.
Perhaps it is in the transformation of experience, philosophical
and psychological, that we begin to understand the diverse
worlds of Jack Himmelstein and Arthur Kinoy. At the heart of
these differing conceptions of experience lie divergent views of
social and political consciousness and the relationship of praxis
and personal reflection and introspection.

If we follow McDermott and turn to John Dewey, we find a
concept of experience which seems to pull Himmelstein and
Kinoy closer together. Dewey reminds us that “experience in-
cludes what men do and suffer, what they strive for, love,
believe and endure, and also how men act and are acted upon,
the ways in which they do and suffer, desire and enjoy, see,
believe, imagine—in short, processes of experiencing. . . .”™®®
There is a warning, implicit in Dewey’s view of experience,
“against the intellectualizing of our situation to the extent that
we cut ourselves off from the richer and unfettered immediacies
of living.”"™ The appeal of the Gestalt approach to experience
reflected in Himmelstein's work is that is pays close attention to
the “richer and unfettered immediacies of living.” The problem
with the Gestalt perspective is that it has a tendency to be anti-
intellectual. If our experience is mnothing but immediate
awareness of feelings then we erect an illusion—a new sense of
a timeless now.

18 Id. at 554.

85 J, MCDERMOTT, THE CULTURE OF EXPERIENCE 5 (1976) [hereinafter cited as
THE CULTURE OF EXPERIENCE.]

8 J, DEWEY, EXPERIENCE AND NATURE 10 (2d ed. 1929), quoted in THE
CULTURE OF EXPERIENCE, supra note 185, at 8.

T Id. at 9.
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Dewey, in the tradition of William James, was a proponent
of philosophy based on “concrete experience.” It might be of
some help here to try to distinguish Dewey and Himmelstein's
notion of experience. Both Dewey and Himmelstein agree, at
least superficially, on the power of experience in learning and
try to use experience as the basis for a philosophy of life. The
problem is that they mean something radically different when
they refer to experience. For Dewey, experience has to do with
the ordinary life world—concreteness, the reality we attach to
the work and the daily flow of life. Whereas for Himmelstein, ex-
perience is linked to subjective awareness of the affective di-
mension—*“How do I feel now?” This is the diametric opposite of
Dewey's notion of experience with its connection to the future.'®

In some forms of contemporary psychology, including those
favored by Himmelstein, experience comes to be viewed as an
organic form of existence, defined by the rush of present events
and the subjective awareness of the now. We see this most clearly
when we listen to the Gestalt therapist at work: “Margaret, you
look very upset, what are you experiencing?”’ That is, what are
you now feeling, what is your subjective awareness of this mo-
ment? Experience, in the Gestalt view, pays little concern to our
cognitive maps and styles, because experience is not what we
know or how we see the world but how we feel about it. Reality
and experience in this view, have no history and no future, for it
is always in the state of “being experienced.”

At the heart of Himmelstein’s humanistic psychological
paradigm is a radical transformation of the nature of experience.
Experience will no longer be equated with the “rush of events”
and the “immediacies of life” but the opening of the deepest
recesses of the self" and the formation of communities in which
the sharing of “deep” aspirations and human values can be ac-
complished. As Himmelstein puts it, “the hope [is] that we, as
legal educators, students, and lawyers, can together search

8 Id. at 12.

1 Himmelstein expressed difficulty in writing about experience, see
Reassessing Law Schooling, supra note 16, at 550, and a general reluctance to
make his work public, id. at 514, because the experience most meaningful, is the
personal, private, subjective awareness that we have of ourself and our world.
The sharing of this inner experience “is not what we normally do in a public
meeting, a classroom, or any typical social interaction. Usually, what we hold
deeply in ourselves we keep there, private, personal, sheltered.” Id. at 5583.
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creatively in legal education and the profession for ways to ex-
press and share more fully our own humanness ... .""®

CONCLUSION

This article suggests the need for a conceptualization of ex-
perience ‘which welds subjective awareness to social action. Him-
melstein’s concept of psychological experience as awareness of
feelings pays too little attention to ordinary experience and the
way our experience of the world is mediated by social struec-
tures. Taken with Simon’s warning that the psychologicalization
of experience effects our notions of social and political action, it
can be seen that we need a psychology which reflects what C.
Wright Mills called a *sociological imagination.”

The most cursory sociological and historical glance suggests
that, in the Jast several decades, professionalism has been under
extraordinary attack as social critics begin to expose the myth
of expertise. We learn that experts know less than they have led
us to believe; that they actively harm us during the course of
their interventions, with iatrogenic disease in medicine and in-
effective assistance of counsel in law. The fundamental premises
of professionalism are now questioned. Professional autonomy is
undermined as consumers seek an active role in the regulation
of professions. The rhetoric of a legal profession dedicated to
service is exposed as the Supreme Court overturns associational
restrictions on professional advertising and the price of routine
legal services fall. Finally, the moral authority of the practicing
professional is called into question. Law schools rush to add
legal ethics and professional responsibility courses to the cur-
riculum and require students to become familiar with the profes-
sional code of conduet. Finally, the professional code itself is
subjected to criticism for servicing professional rather than
public interests.

How can a professional maintain “masterful command”
under these circumstances? The magic circle of esoteric profes-
sional knowledge is first broadened to include the social sciences.
As the hope of an interdisciplinary “grand synthesis” of law and
the social sciences failed to materialize, however, we have turned

¥ Id. at 516.
" MILLS, supra note 167.
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to psychology, initially to traditional psycholanalytic theory and
now to humanistic psychology, to buttress the moral foundations
of the profession.

One way to look at the psychologicalization of experience in
the psychoanalytical interventions of a teacher like Watson and
the new humanistic visions of Himmelstein is that it provides
new ways for teachers to remain in control. I do not mean by
control the notion of authoritarian styles of teaching associated
with a “controlling teacher.” Both humanistic psychological and
psychoanalytic oriented perspectives effectively call the authori-
tarian style into question. My sense is that we are now deriving
a much more subtle and omnipotent form of control because we
attempt to include everything within our grasp: the verbal and
non-verbal; the conscious and unconscious; the intellect and feel-
ings.”® As traditional forms of control in the classroom and in
professional relations have eroded, more subtle forms of control
appear. As students and clients overcome their sense of awe and
reverence for professionalism, which was historically defined in
terms of an esoteric body of knowledge and language, the elabo-
rate premises and underpinnings supporting professionalism are
threatened.

To avoid the dysfunctional aspects of the psychological
perspective we must pay closer attention to the social theorists
and to those sociologists who provide a social perspective on
subjective awareness. Without a sociological imagination we
look at subjective awareness as if, standing alone, it could
transform the world.”® Contemporary legal psychologists

2 Nothing is to escape the attention of the psychologists or the psycholog-
ically oriented humanists. For the psychologists, behavior is to be considered in
its entirety, which means that non-verbal behavior, ie., body language and the
use of the body in space, personal space maintained in communication, seating, is
subject to scrutiny and understanding and in turn becomes a subject of profes-
- sional discourse.

The humanists are less concerned about non-verbal behavior and behavioral
indices of the unconscious, but are still concerned about the “whole” person. The
psychological humanist shifts attention to feeling and emotions and other aspects
of the individual’s subjective awareness, e.g., images, phantasies, daydreams,
general fears, concerns, expectations, which are out of awareness. They argue
that these affective elements, experienced in the “here and now,” provide the
basis for an “experiential based” education which looks at the feeling side of
learning.

153 See, e.g., W. ANDERSON, POLITICS AND THE NEW HUMANISM, note 17, supra.
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believe that when we get our personal act together, the world
will become a better place to live. This belief confuses what
Mills called “troubles,” with “issues”.!®

Troubles occur within the character of the individual and within
the range of his immediate relations with others; they have to
do with his self and with those limited areas of social life of
which he is directly and personally aware. Accordingly, the
statement and the resolution of troubles properly lie within the
individual as a biographical entity and within the scope of his
immediate milieu—the social setting that is directly open to his
personal experience and to some extent his willful activity. A
trouble is a private matter; values cherished by an individual
are felt by him to be threatened.'

Issues, on the other hand,

have to do with matters that transcend these local environ-
ments of the individual and the range of his inner life. They
have to do with the organization of many such milieux into the
institutions of an historical society as a whole, with the ways in
which various milieux overlap and interpenetrate to form the
larger structure of social and historical life. An issue is a public
matter: some value cherished by publics is felt to be threat-
ened.'®

Mills’ “sociological imagination” warns us of the hazards of
seeing experience as subjective awareness. As Robert Merton,
the sociologist, puts it, “[t]otal subjectivism leads us astray by
failing to provide a theoretical place for systematic concern with
objective constraints upon human action.”” Moreover, “[t]o ig-
nore those constraints [social demographic, economie, techno-
logical, ecological] is mistakenly to imply that they do not signifi-
cantly affect both the choices people make and the personal and
social consequences of those choices. It is to pave the road to
Utopianism with bad assumptions.”'*®

Any understanding of social life, Merton argues, must ac-
count for how people perceive and define situations, “But socio-

1% MILLS, supre note 167, at 8.

193 Id'

8 Id.

" R. MERTON, SOCIOLOGICAL AMBIVALENCE AND OTHER ESSAYS, supra note
39, at 175 (emphasis in original).

18 Id. at 176.
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logical theory can provide an adequate place for such percep-
tions without falling into the fallacy of total subjectivism. . ..
Subjective definitions of the situation . . . can matter greatly.
But they do not alone matter.”*® So we will need to find social
sciences,” philosophies, and teaching strategies which recognize
the dialectical embracing of individual subjective awarenss, i.e.,
the “inner world”, and of the social world, where experience is
linked to life itself, to the past and to the future. What most con-
temporary legal psychologists lack is that quality of mind which
sees the relationship of self and world and the dynamic interplay
of the inner world of experience and experience in the world.

% Id. at 177.

2 To understand the distance between Himmelstein and Kinoy, between the
view of experience as awareness and experience as social action, we have looked
briefly at McDermott’s contention that experience as a concept is transformed by
philosophy, a point even more apparent when we look at the disciplines of
psychology and sociology.

It may indeed be an overstatement to suggest that what we know of the
world, and our experience of self in the world, is a reflection of the structure of
academic disciplines, but I would hold that this is precisely the case for those of
us who argue about such things as the nature of experience and paradigms in
education. The disciplines matter because we pose our arguments and justify our
views by relying on knowledge from the disciplines. We read, or refuse to read,
Watson precisely because he maintains a psychoanalytic view. Himmelstein ob-
tains federal funds to pursue his work because he relies on humanistic psychology
and convinces grant sources that humanistic psychology belongs in professional
schools. .
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