


TORTS

I. DANGEROUS AGENCIES-DUTY OF CARE

Gault v. Monongahela Power Co."' was a personal injury suit
by a husband and wife seeking recovery of damages for injuries
sustained by the husband when he walked into a low-slung, unin-
sulated, high-voltage power line which was owned and maintained
by the defendant over plaintiffs property. Defendant's motion to
set aside the jury verdict for plaintiffs was granted, and an appeal
was taken. Because the trial court gave no reason for its decision
rejecting the jury verdict, the West Virginia Supreme Court of
Appeals found it necessary to review all aspects of the case.

Abundant West Virginia authority sets the standard of care
required of an electric company maintaining high-voltage wires as
a degree of care commensurate with the dangers reasonably fore-
seeable;336 in handling so dangerous an agency as electricity, a high
degree of care is required.3

The court went one step further in citing a Fourth Circuit
Court of Appeals decision which mandated a duty of thorough
inspection of electrical wires at whatever intervals may be neces-
sary to insure the safe conduct of business.33 Although the court
set no maximum time limit between inspections, it indicated that
lack of inspection for eight months could result in liability for
negligence. Since evidence showed the last close inspection in the
instant case to be approximately six years prior to the accident, the
court found the defendant's omission to inspect its property to be
negligence as a matter of law.

Defendant contended that the inclusion of a specific amount
of $200,000 in one of plaintiffs instructions to the jury was reversi-
ble error. The court disagreed, citing a recent decision in which
such exposition of the ad damnum clause was disapproved but
held expressly not to be reversible error.39

223 S.E.2d 421 (W. Va. 1976).
=' Lancaster v. Potomac Edison Co., 192 S.E.2d 234 (W. Va. 1972); Sutton v.

Monongahela Power Co., 151 W. Va. 961, 158 S.E.2d 98 (1967); Johnson v. Monon-
gahela Power Co., 146 W. Va. 900, 123 S.E.2d 81 (1961); Maggard v. Appalachian
Power Co., 111 W. Va. 470, 163 S.E. 27 (1932).

" 223 S.E.2d at 425, citing Morrison v. Appalachian Power Co., 75 W. Va. 608,
84 S.E. 506 (1915).

m Dunagan v. Appalachian Power Co., 23 F.2d 395 (4th Cir. 1928).
31 Jordan v. Bero, 210 S.E.2d 618, 629 (W. Va. 1974).
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The defendant also objected to the admission of plaintiff's
testimony that, although he had retired and was receiving social
security payments, he planned to return to work when able. The
court relied on decisions from other states to uphold admission of
the testimony on two rationales: first, the plaintiff deserved com-
pensation for loss of his selective right to work, 4 ' and second, a
declaration of plaintiffs state of mind was admissible to prove
intent. 4 '

I1. FUTURE MEDICAL EXPENSES

The central issue on appeal in Simmons v. City of Bluefield42

was whether or not the question of damages for future pain and
suffering and future medical expenses from plastic reconstructive
surgery .hould have been submitted to the jury at the trial level.
Answering in the affirmative, the court referred to previous hold-
ings that upon proper proof, a party may recover the reasonable
cost of anticipated cosmetic plastic surgery. 43 Proper proof is evi-
dence that demonstrates with reasonable certainty that such fu-
ture expenses will be incurred and that they are proximately re-
lated to the negligence of the defendant.3 44 Although the expert
testimony at the trial was conflicting as to cost and necessity, the
court felt that the evidence was adequate to permit the jury to
consider an award for future medical expenses and pain and suffer-
ing. The case was remanded for a new trial on the single issue of
damages.

Certainly, the better practice would be to withhold any monetary
figure from the jury's consideration which might be suggestive of amount
of damage not proven in evidence. However, recognizing the proper func-
tion of the jury and, also, that damage awards in personal injury actions
are necessarily somewhat indeterminate in character and amount, this
Court, while not approving exposition of ad damnum clauses to the jury,
does not reverse a case for this impropriety alone.

3,1 223 S.E.2d at 427.
3" Id., citing Blackburn v. Aetna Freight Lines, Inc., 368 F.2d 345 (3rd Cir.

1966).
342 225 S.E.2d 202 (W. Va. 1976). The Simmons case is also discussed in the

section entitled LOCAL GOVERNMENT.
3 Long v. City of Weirton, 214 S.E.2d 832 (W. Va. 1975); Hall v. Groves, 151

W. Va. 449, 153 S.E.2d 165 (1967).
"1 225 S.E.2d at 208, citing Jordan v. Bero, 210 S.E.2d 618 (W. Va. 1974);

Shreve v. Faris, 144 W. Va. 819, 111 S.E.2d 169 (1959); Carrico v. West Virginia
Cent. & P. Ry. Co., 39 W. Va. 86, 19 S.E. 571 (1894).
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In Ellard v. Harvey,345 plaintiffs appealed a circuit court judg-
ment in their favor on the grounds that damages awarded for their
personal injuries were inadequate, and the West Virginia Supreme
Court of Appeals set aside the verdict. The plaintiffs asserted not
merely that the amounts awarded were lower than their injuries
warranted, but that the low amounts were the result of adverse
rulings and instructions to the jury which deprived the claimants
of all the elements of damages to which they were entitled.

The first assignment of error raised the issue of the requisite
degree of certainty of future medical expenses to allow such evi-
dence to go to the jury. In this jurisdiction, the rule has long been
established that "reasonable certainty" of future consequences of
the injury is the standard. "Contingent or merely possible future
injurious effects are too remote and speculative to support a lawful
recovery."34

In Simmons v. City of Bluefield, the court held that refusal
of a trial court to permit the question of future medical expenses
to go to the jury was error, when the "reasonably certain" standard
was met and the future expenses were proximately related to the
negligence of the defendant."7 In Simmons, positive expert testi-
mony established the relationship between the condition of the
plaintiff and the negligence of the defendant as well as the neces-
sity for future medical care to the requisite degree of certainty.
Simmons also established an exception, used in the instant case,
to the general rule that a new trial, when granted, is awarded for
the entire case: a new trial may be limited to the single issue of
damages where liability is established. 48

A second ground for reversing the judgment below was the
failure of the jury to compensate for loss of consortium where such
loss and its relationship to defendant's negligence had been clearly
shown by testimony of the plaintiffs and their doctor. If a verdict
does not include compensation for all elements of damages which
are uncontroverted by the evidence, it should be set aside as inade-
quate. " ' The court found this failure of the jury to be a fatal flaw,
requiring reversal.

231 S.E.2d 339 (W. Va. 1976).
"' Jordan v. Bero, 210 S.E.2d 618, 629 (W. Va. 1974).
347 225 S.E.2d 202, 208 (W. Va. 1976).
31 Id. at 209.
"I Biddle v. Haddix, 154 W. Va. 748, 179 S.E.2d 215 (1971).

[Vol. 79
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Another error was defendant's instruction to the jury that the
evidence was insufficient to permit recovery for loss of wages. The
evidence was undisputed that his injuries caused the plaintiff to
lose several weeks of work and that he was paid his regular salary
as he used his accumulated sick leave. Therefore, the issue on this
assignment of error was the West Virginia stance on the "collateral
source" doctrine. This doctrine, accepted in most jurisdictions,
allows one to recover damages for lost wages even though he was
paid in accordance with a sick leave policy or similar plan while
away from work. The rationale, as stated by the Fourth Circuit
Court of Appeals, is that the victim should not lose any benefits
of his employment, wages or accumulated sick leave, due to the act
of a negligent third party. 5 Since the West Virginia Supreme
Court of Appeals has recognized and adopted the collateral source
doctrine in another context,"' the court deemed it appropriate to
apply the rule in this case. Therefore, failure of the trial court to
allow plaintiff to instruct the jury concerning the allowance of loss
of wages was deemed reversible error.

Justices Neely and Wilson joined in a concurring opinion
which disagreed with the majority's approval of the traditional rule
that a plaintiff's recovery for future medical costs depends on his
showing a reasonable certainty that they will occur. They advo-
cated adoption of a rule proposed by Justice Neely which states
that a plaintiff may be awarded damages for future medical expen-
ses in proportion to the likelihood of their occurring.31

r4 Tallant Transfer Co. v. Bingham, 216 F.2d 245 (4th Cir. 1954).
3' In Jones v. Laird Foundation, Inc., 195 S.E.2d 821 (W.Va. 1973), the court

stated that workmen's compensation is a collateral source of benefits and is not a
proper consideration in mitigation of damages in an action against a third-party
tortfeasor.

21 The rule proposed by Justice Neely is described in detail in Jordan v. Bero,
210 S.E.2d 618, 640-41 (W. Va. 1974). Justice Neely points out the vague language
of the "reasonable certainty" rule and the problem of its application in certain cases
such as brain injuries where the ultimate results are difficult to predict. He suggests
approaching the problem as though the possibility of future medical expenses were
a separate injury, as large or as small as is the likelihood that they will occur, and
money damages should compensate the victim for that injury. The example fur-
nished in Jordan is that a plaintiff who can prove a twenty per cent probability that
he will suffer future injuries costing a hundred thousand dollais should be awarded
twenty thousand dollars. In keeping with the traditional rule, the probability of
future injury, however large or small, must be proved to a reasonable degree of
medical certainty. The rule proposed by Justice Neely recognizes that probabilities
less than "reasonable certainty" or less than fifty per cent do exist and damages
for them could be awarded without becoming speculative.
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iiI. INDEPENDENT CONTRACTOR

Sanders v. Georgia-Pacific Corp.,353 was a personal injury ac-
tion by a workman injured while loading logs on land belonging to
defendant lumber company in coordination with defendant's al-
leged independent contractor. A jury verdict against both the lum-
ber company and the contractor was set aside by the circuit court
and the plaintiff appealed. The court had to determine "whether,
under the evidence, the trial court would have been justified in
taking the case from the jury as to Georgia-Pacific's defenses of
independent contractor and no primary negligence." '354

Sanders' injury was caused by the negligent placing and/or
operation of a crane owned by defendant Georgia-Pacific but
placed and operated by defendant Rupert Sturgill, the lumber
company's alleged independent contractor. Once the plaintiff
made a prima facie showing of an employer-employee relationship
between Sturgill and the defendant, the burden of proving the
independent contractor status was on Georgia-Pacific."' Usually,
no single item decides the independent contractor issue, but the
general test is whether the one claiming the existence of the rela-
tionship either controls or has the right to control the work."' Al-
though evidence was sharply in conflict, the court held that it was
sufficient for the jury to find no such relationship. Therefore, any
negligence on the part of Sturgill could be imputed to Georgia-
Pacific vicariously.

The court also held that the evidence was sufficient to support
a jury finding of the direct negligence of Georgia-Pacific. Since the
company owned the premises, it owed to an invitee-workman the
duty of providing a safe place to work and the duty of exercising
ordinary care for his safety.35 There was evidence from which the
jury could have found that Georgia-Pacific knew or should have
known of the placement of the crane, and in allowing the negligent
placement, failed the continuing duty of care owed to an invitee.

The fact that work conditions may constantly change does not

225 S.E.2d 218 (W. Va. 1976).
' Id. at 220.

Kirkhart v. United Fuel Gas Co., 86 W. Va. 79, 102 S.E. 806 (1920).
225 S.E.2d at 222.
See Hall v. Nello Teer Co., 203 S.E.2d 145 (W. Va. 1974); Ferguson v. R.

E. Ball & Co., 153 W. Va. 882, 173 S.E.2d 83 (1970); Roberts v. Kelly Axe & Tool
Co., 107 W. Va. 236, 148 S. E. 70 (1929).

[Vol. 79
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affect the affirmative duty to provide a safe place to work and to
exercise ordinary care. The court specifically disapproved syllabus
point two in Chenoweth v. Settle Engineers,358 relied upon by de-
fendant as establishing a less stringent duty to supply a safe place
to work. Chenoweth enunciated a general exception to that
duty-where the conditions of the place or work are constantly
changing. The Sanders court limited the exception to the "rare and
unusual instances where it can be shown that the one asserting the
defense of independent contractor neither knew nor in the exercise
of reasonable care, skill and diligence should have known of such
changing conditions."3"9 Since the trial court clearly acted under
some "legal misapprehension,""3 6 the West Virginia Supreme
Court of Appeals reversed and remanded with instructions to enter
judgment in favor of the plaintiff.

IV. LIBEL

The two main issues in Neal v. Huntington Publishing Co.3"'
were: (1) what elements constitute a cause of action in libel for a
public official, and (2) may extrinsic evidence be used to identify
the one defamed. The alleged libel of plaintiff occurred in the
November 3, 1972, edition of the Huntington Herald-Dispatch,
published by defendant, and identifying the plaintiff only as
"THE SHERIFF." '362 At the time of publication the plaintiff was
Sheriff of Cabell County and the Republican nominee for the
United States House of Representatives from the Fourth Congres-
sional District of West Virginia. In his complaint he alleged that
the words were false, that they damaged his reputation in the
community and humiliated him, that they were "recklessly, dis-
honestly, and maliciously published and circulated" and that they

- 151 W. Va. 830, 156 S.E.2d 297 (1967). Syllabus point 2 states:
The rule that an employer or an independent contractor has a duty to
provide a safe place in which to work on the premises of such employer
is subject to an exception where the conditions of the place of work are
constantly changing.

Id. at 830.
21 225 S.E.2d at 222.
uo Id. at 223.
" 223 S.E.2d 792 (W. Va. 1976).
m "WHY HASN'T THE SHERIFF DENIED ANY OF THE 21 FELONY

CHARGES AGAINST HIM?? Is he afraid to stand trial? Is he relying on 'Political
Maneuvering' to get him off? Should he be treated different from anyone else
charged with a crime?" 223 S.E.2d at 794.
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were published with the intent of injuring him in his good charac-
ter and reputation.3 63

The court relied on the elements required in Sprouse v. Clay
Communications, Inc. to prove libel of a candidate for public office
or of a public official: 1) the alleged libelous statements were false
or misleading; 2) the statements tended to defame the plaintiff and
reflect shame, contumely, and disgrace upon him; 3) the state-
ments were published with knowledge at the time of publication
that they were false or misleading or were published with a reckless
and willful disregard of truth; and, 4) the publisher intended to
injure the plaintiff through the knowing or reckless publication of
the alleged libelous material.'" The plaintiff's complaint fulfilled
these requirements and therefore constituted a valid cause of ac-
tion in libel. The Sprouse "actual malice" requirement to prove
libel of a public official was recently reaffirmed by the United
States Supreme Court."5

The defendant publisher asserted that nothing in the publica-
tion identified the plaintiff as the person about whom the defama-
tory words were used, and relied on Argabright v. Jones"' for the
proposition that extrinsic evidence may not be used to identify one
who has been defamed. Plaintiff relied on the same case, in partic-
ular, the words "or ascertainable" '367 to support the theory that
extrinsic evidence may be used to identify one libelled, in which
case any reader of the newspaper could easily discover that "THE
SHERIFF" was Mr. Neal. Agreeing with the plaintiff's position,
the Court reversed the circuit court's dismissal and remanded the
case for further proceedings.

V. PARENTAL IMMUNITY

The doctrine of parental immunity was limited in West Vir-
ginia in the case of Lee v. Comer.3"' In Lee, the court held that this
common law doctrine is no longer applicable in cases where a child

I" Id. at 795.
31, 211 S.E.2d 674, 679 (W. Va. 1975).
- Time, Inc. v. Firestone, 424 U.S. 448 (1976).
3, 46 W. Va. 144, 32 S.E. 995 (1899).

46 W. Va. at 146, 32 S.E. at 996, citing 13 Am. & Eng. Enc. Law 391: "The
defamatory words must refer to some ascertained or ascertainable person, and that
person must be the plaintiff."

3" 224 S.E.2d 721 (W. Va. 1976).

[Vol. 79
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is injured in an automobile accident as a result of his parent's
negligence.

The historical justification for the creation of the doctrine of
parental immunity was the preservation of family relations and
domestic tranquillity."' However, it is highly unlikely that a suit
by a minor child against a parent will disrupt family peace where
the parent is protected by liability insurance. The court recognized
that the basis for the doctrine has largely disappeared due to the
prevalence of auto insurance; this is the reason the court advanced
for limiting abrogation of the doctrine to cases of automobile acci-
dents.3

70

Cases from fifteen jurisdictions were cited which now permit
suits under these circumstances as evidence of the "landslide
trend" toward abandonment of the doctrine."' The rationale is
that where insurance exists, an action against the parent will ac-
tually benefit the family relationship instead of disrupting it, and
where no insurance is carried, the child probably will not sue. If
the child does sue the parent, knowing there is no liability cover-
age, it is doubtful whether there was any family tranquillity for the
courts to preserve. Furthermore, a personal injury action will cause
no more bitterness than a property or contract action by a child
against his parent, and the latter two actions have traditionally
been permitted.3 2

Having disposed of the domestic relations argument, the court
turned to the defendant's objection that allowing such suits would
encourage collusion between children and parents to obtain undes-
erved compensation from insurance companies. Two theories were
held applicable in rejecting this contention: first, upon balancing,
the right of the child to be free from personal injury outweighs the
danger of possible collusion. Second, one of the functions of our
juries and trial courts is to sift out the fraudulent claims from the
honest ones. 3

Therefore, the parental immunity doctrine is no longer applic-
able in West Virginia when a parent's negligent driving causes

Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891).
'7 224 S.E.2d at 723.

' Id. at 723-24.
Sorensen v. Sorensen, 339 N.E.2d 907 (Mass. 1975).

' 224 S.E.2d at 724-25.
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injury to his child. Cases inconsistent with this position were over-
ruled. 74

In concurrence, Justice Neely argued that the court's limita-
tion of the doctrine should be couched in terms of whether or not
the parent is insured, instead of whether or not the accident oc-
curred in an automobile. Eliminating parental immunity "where
the real party in interest is an insurance carrier rather than a
parent" is consistent with the majority's reasoning, he argued.37

VI. SAFE PLACE TO WORK-STANDARD OF CARE

Bates v. Sirk3T 6 was a personal injury action by a race track
employee against his employer for negligently failing to provide a
safe place to work. Plaintiff was struck by an out-of-control race
car as he was performing his duties in the infield of the track. Since
defendant-employer was eligible to subscribe to the workmen's
compensation fund but did not do so, he lost his common-law
defenses of the fellow-servant rule, assumption of risk, and contri-
butory negligence.377

However, plaintiff still had the burden of making a prima
facie showing of negligence on the part of defendant. This was
accomplished by plaintiff's evidence of no guard rail, no protective
pit, inadequate lighting, no warning system, and an inadequate
number of employees. The defendant's defense was that he em-
ployed the same safety standards as other tracks in the area, and
this custom and usage in the business established a standard of
care beyond which he need not go. Rejecting this argument, the
court defined the standard as reasonable prudence rather than
what is usual and ordinary. "What usually is done may be evidence
of what ought to be done, but what ought to be done is fixed by a
standard of reasonable prudence, whether it usually is complied
with or not." '78 The employer here failed to meet the requisite
standard and so was held liable.

3 Specifically overruled: Chase v. Greyhound Lines, Inc., 195 S.E.2d 810 (W.
Va. 1973); Adams v. Grogg, 153 W. Va. 55, 166 S.E.2d 755 (1969); Freeland v.
Freeland, 152 W. Va. 332, 162 S.E.2d 922 (1968); Securo v. Securo, 110 W. Va. 1,
156 S.E. 750 (1931).

15 224 S.E.2d at 725-26.
-6 230 S.E.2d 738 (W. Va. 1976).
' W. VA. CODE ANN. § 23-2-8 (1977 Replacement Volume).

230 S.E.2d at 741, quoting Texas & Pac. Ry. v. Behymer, 189 U.S. 468, 470
(1903).

[Vol. 79
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I. SECOND INJURY-SURPLUS FUND

In Muliens v. State Workmen's Compensation Commis-
sioner,37 an employee of a self-insured employer was granted a
life award pursuant to the second injury provision 0 of the
Workmen's Compensation Act. The employee's permanent total
disability rating was the cumulative result of previous injuries
and of the work-related second injury to his back. Although the
employer was a self-insurer of first injuries, it had elected to pay
into the Compensation Act's surplus fund. 8' In accordance with
the provisions of the Act, the employer was required to make pay-
ments to the employee only of those benefits relating to the first
injury; the remainder of the payments were to be made from the
second injury reserve of the surplus fund.32 When payment of the
cash benefits for the excess of the life award over the award for the
permanent partial disability caused by the second injury began
from the surplus fund, the employer protested his payment of any
of the employee's further medical expenses. The commissioner de-
termined that the self-insured employer was responsible for the
payment of the injured employee's continuing* medical expenses
regardless of its participation in the surplus fund. The appeal
board ruled that the continuing medical expenses caused by the
second injury should be paid by the commissioner from the surplus
fund, and that the commissioner had no statutory authority to
compel a self-insurer to pay medical bills in excess of $3,000 in a
case involving a life award due to a second injury. On appeal by
the commissioner, the West Virginia Supreme Court of Appeals
agreed with both rulings of the appeal board, holding that "when
an employee of a self-insured employer who pays into the surplus
fund sustains a second injury, the employer is liable for medical
expenses up to $3,000, and that thereafter the surplus fund is
chargeable for such medical payments." '

" 223 S.E.2d 604 (W. Va. 1976).
The surplus fund of the West Virginia Workmen's Compensation Act

"cover[s] the catastrophe hazard, the second injury hazard, and all losses not
otherwise specifically provided for in this chapter." W. VA. CODE ANN. § 23-3-1
(1973 Replacement Volume).

IM W. VA. CODE ANN. § 23-2-9, as amended (Cum. Supp. 1976).
3.2 W. VA. CODE ANN. § 23-3-1 (1973 Replacement Volume); W. VA. CODE ANN.

§ 23-2-9, as amended (Cum. Supp. 1976).
3.1 223 S.E.2d at 605.
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The court initially distinguished its decision in Smith v. State
Workmen's Compensation Commissioner,384 noting that Smith
involved a first injury to the employee of a self-insurer. The court
then examined the portion of the self-insured employer statute
relating to second injuries.385 Significant to its decision that self-
insured employers who pay into the surplus fund should have the
benefits of the surplus fund in the payment of medical expenses
was the inclusion of the word "expenses" in the self-insured em-
ployer statute. The court reasoned that for the term to have any
efficacy within the scheme of the Workmen's Compensation Act,
the only reasonable interpretation of the self-insurer provision was
that the inclusion of the word "expenses" in the portion relating
to second injuries contemplated medical expenses. 8 The court was
further persuaded by the fact that self-insured employers paying
into the surplus fund pay upon the same basis and in the same
percentages as regular subscribers.8 The court noted that because
the self-insurer who elects to pay into the surplus fund is charged
at the same rate as a regular subscriber, he is also entitled to have
the compensation and expenses caused by a second injury paid
from the surplus fund to the same extent as a regular subscriber.88

Having found that all participants in the surplus fund were enti-
tled to the same benefits, the court concluded that "[o]ne of those
benefits is exoneration from further charges above and beyond the
permanent partial disability attributable to a second injury when
a combination of injuries warrants a life award."3"'

Having held in Mullens that the liability of a Self-insured
employer who pays into the surplus fund for payment of medical
expenses upon a second injury to an employee resulting in a life
award was limited to the $3,000 maximum medical disbursement
then provided for by the Act,"' the question remains how the hold-
ing in Mullens will apply following the 1976 amendment to the
medical payment provision.39' It should be noted that the decision

1" 219 S.E.2d 361 (W. Va. 1975). Smith held that a self-insured employer who
contributed to the surplus fund was required to pay all medical expenses of a first
injury to an employee without benefit of the surplus fund.

- W. VA. CODE ANN. § 23-2-9, as amended (Cum. Supp. 1976).
m 223 S.E.2d at 606.
- W. VA. CODE ANN. § 23-3-1 (1973 Replacement Volume).
1" 223 S.E.2d at 607.
u' Id.
310 W. VA. CoDE ANN. § 23-4-3(a) (1973 Replacement Volume).
3" W. VA. CODE ANN. § 23-4-3(a) (Cum. Supp. 1976).

[Vol. 79
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does not discuss the court's affirmation of the appeal board's ruling
that the commissioner was not statutorily authorized to direct a
self-insurer to pay medical expenses in excess of $3,000 attendant
upon a second injury. However, the court's specific holding39

would seem to indicate that the maximum medical disbursement
figure contained in the Act marked the point at which the self-
insurer who contributed to the surplus fund was entitled to rely on
the surplus fund for payment of any medical expenses of a second
injury. If the commissioner's authority to direct the self-insurer to
make such medical payments was limited only by the maximum
figure contained in the medical payment provision of the Act, it
seems possible that the recent amendment to the statute, which
limits the commissioner's ability to make medical disbursements
from the compensation fund only to what "may be reasonably
required," '393 would permit the commissioner to direct a self-
insured employer to make payment of medical bills to an indeter-
minate amount, even in the case of a second injury.

A more reasonable interpretation of Mullens is suggested by
reading the decision in its entirety and interpreting the result in
light of the court's reasoning and the purpose of the second injury
fund. The recognized purpose of second injury funds is to supple-
ment the regular compensation system with a plan whereby work-
ers who sustain work-related second injuries will receive compen-
sation benefits commensurate with their degree of disability, and
which will not reduce the opportunities of these workers to obtain
employment. 94 An interpretation of Mullens that would allow the
commissioner to continue to direct an employer to make payments
of medical expenses indefinitely would be at odds with that pur-
pose. Additionally, because the statutory limit of $3,000 for medi-
cal disbursements has been removed, use of the $3,000 figure to
denote the point at which self-insured employers are entitled to the
benefits of the second injury reserve of the surplus fund upon a
second injury to an employee has no present justification. A rea-
sonable interpretation which would allow consistent application
would be that Mullens limits the liability of the self-insured em-
ployer to make payments for medical expenses of a second injury
which results in a life award to the period during which the em-

392 See text accompanying note 5 supra.

3" W. VA. CODE ANN. § 23-4-3(a) (Cum. Supp. 1976).
"I See 2 A. LARSON, WORKMEN'S COMPENSATION § 59.30 (desk ed. 1972).
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ployer is responsible for the payment of cash benefits for the per-
manent partial disability caused by the second injury. 95

II. COMPENSATION FOR OCCUPATIONAL INJURIES

The compensation formula of the West Virginia Workmen's
Compensation Act requires that employees receive "personal inju-
ries in the course of and resulting from their covered employ-
ment" 9 before they are entitled to any benefits under the Act.
Although not expressly included in the language of the Act, the
West Virginia Supreme Court of Appeals has for many years con-
strued the first element of the formula-that the employee have
received "personal injuries"-to require proof that the injury was
caused by an accident."' To prove a compensable injury by acci-
dent, claimants must show that the disability was attributable to
a "definite, isolated, fortuitous occurrence."3 " ' In the typical in-
dustrial accident, the definite, isolated, fortuitous event which
demonstrates injury by accident is not normally a difficult matter
of proof. However, when the injury follows as the consequence of
the employee's usual and ordinary duties of employment, or where
the injury is superimposed on a preexisting like injury, claimants
have encountered difficulties in meeting the standard of recovery
established by the court.

In one such case, Pennington v. State Workmen's Compensa-
tion Commissioner,399 the claimant, whose duties included patrol-
ling a coal conveyor belt line and cleaning up the spillage of coal,
alleged a back injury resulting from shoveling a load of coal onto
a conveyor belt. The employer contended that the back ailment
occurred while the claimant was engaged in the ordinary duties of
his employment and, therefore, did not constitute a personal injury
by accident as contemplated by the Workmen's Compensation

35 Presumably, the same result would obtain in the case of a regular subscri-
ber. Because both regular subscribers and self-insured employers are to share in the
benefits of the surplus fund to the same extent, and because the 1976 amendment
has removed any maximum limit to which a regular subscriber may be charged with
medical disbursements, it would seem that the regular subscriber should be charged
for the medical expenses of a second injury only until the payment of cash benefits
is taken over by the surplus fund.

3" W. VA. CODE ANN. § 23-4-1 (Cum. Supp. 1976).
:, E.g., Archibald v. Compensation Comm'r, 77 W. Va. 448, 87 S.E. 791 (1916).
:" See, e.g., Jordan v. State Workmen's Compensation Comm'r, 191 S.E.2d

497 (W. Va. 1972).
321 222 S.E.2d 579 (W. Va. 1976).
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Act. The court, however, ruled that the act of shoveling coal during
which the claimant suffered a sudden pain was a definite, isolated,
fortuitous event, and that the evidence of the occurrence of the
injury satisfied the requirements of a personal injury within the
meaning of the Act."' The court restated the proposition that West
Virginia requires proof of injury by accident,4 0' but chose to adopt
a more liberal construction of the term accident, noting that "when
considering compensability under the compensation law an acci-
dent need not be a visible happening; it may be an unusual or
unexpected result attending the operation or performance of a
usual or necessary event or act."40 2

The court in Pennington appears to have adopted the position
that the personal injury by accident requirement may be satisfied
by demonstrating that the performance of a usual or ordinary duty
of the employment produced an unexpected result. However, it
should be noted that Pennington involved a back injury to a claim-
ant with no prior history of back trouble. The court gave no indica-
tion of whether a showing of an unexpected result from the usual
duties of employment would satisfy the requirements of the Act
where the injury was to a claimant with a preexisting like injury."'

Closely akin to the problem in Pennington, the court was
faced, in Lilly v. State Workmen's Compensation Commissioner,04

with the question of the compensability of a gradual back injury.
The claimant, who had been in the employ of a garment manufac-
turer for six months prior to her disability claim, alleged back
injuries resulting from the duties of her employment. Her job nor-
mally required a lifting and twisting motion with bundles of pants
weighing up to twenty-five pounds per bundle up to ten times per
hour. The claimant could point to no sudden cause or result to
satisfy the requirement of an injury by accident attributable to a
definite, isolated, fortuitous occurrence. In fact, claimant's testi-
mony clearly indicated that the injury was the gradually developed
result of the performance of her usual duties over a protracted
period of time. The claim was pursued on the theory that the

"I Id. at 581.
40, Id.
402 Id.
403 For a general discussion of the "by accident" requirement, and the

accidental-cause versus accidental-result problem, see 1 A. LARSON, WORKMEN'S

COMPENSATION § 37.00 (desk ed. 1972).
40 225 S.E.2d 214 (W. Va. 1976).
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claimant's injury was an "occupational disease" ' 5 and, therefore,
compensable as a personal injury under the Workmen's Compen-
sation Act. The court reasoned that a gradually developing bodily
impairment satisfied the general definition of a disease."' Guided
by decisions from other jurisdictions which had determined a back
injury to be an occupational disease within the contemplation of
compensation law,40 ' the court ruled that, based on the evidence
presented, the claimant's gradually received back injury was com-
pensable as an "occupational disease" incurred in the course of
and resulting from her employment within the meaning of the
Workmen's Compensation Act."'

III. EMPLOYEE IMMUNITY

In Eisnaugle v. Booth,"' an employee sued a co-employee for
personal injuries received on the way to work from being struck in
the employer's parking lot by an automobile driven by the co-
employee. The co-employee moved for summary judgment, con-
tending that he was immune from personal liability under the
Workmen's Compensation Act's employee immunity provision ',
"because [the employee's] injuries were received in the zone of his
employment and were compensable under the State Workmen's
Compensation laws." '' The plaintiff, however, alleged that the
defendant was intoxicated at the time of the accident, and that he

. W. VA. CODE ANN. § 23-4-1 (Cum. Supp. 1976) provides that "the terms
'injury' and 'personal injury' shall include occupational pneumoconiosis and any
other occupational disease, as hereinafter defined . .. .

404 225 S.E.2d at 217.
40 Id.
4- In order for a disease to be considered an "occupational disease" within the

scope of the Workmen's Compensation Act, it is necessary that such disease have
occurred in the course of and resulting from the employment. In cases of diseases
which are "ordinary diseases of life to which the general public is exposed outside
of the employment," the disease, to be deemed to have arisen in the course of and
resulting from the employment, must meet six criteria as set forth in the Act. W.
VA. CODE ANN. § 23-4-1 (Cum. Supp. 1976). The court in Lilly recognized the
necessity of the claimant's injury fulfilling these criteria but offered no analysis of
how the individual criteria applied or were met in this case.

' 226 S.E.2d 259 (W. Va. 1976).
,' W. VA. CODE ANN. § 23-2-6a (1973 Replacement Volume) provides that:
The immunity from liability set out in the preceeding section [§23-2-6]
shall extend to every officer, manager, agent, representative or employee
of such employer when he is acting in furtherance of the employer's
business and does not inflict an injury with deliberate intention.

"1 226 S.E.2d at 260.
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was, therefore, not immune from civil liability for the personal
injuries sustained by the plaintiff. The trial court granted defen-
dant's motion. The West Virginia Supreme Court of Appeals af-
firmed the ruling of the trial court, using the findings that the
injured employee's injuries were received in the course of and as a
result of his employment," ' that several cases which involved simi-
lar factual circumstances to those in the instant case had all held
the co-employee to be immune from a civil action," 3 and that the
plaintiff had failed to assert that the injury was inflicted with the
deliberate intention which could except the co-employee from the
immunity provision. "

Exactly how the court concluded from these findings that the
employee immunity provision precluded the plaintiff from main-
taining a common law action for damages against the co-employee
is not clear. The employee immunity statute of the Act extends
immunity from liability "to every . . . employee . . when he is
acting in furtherance of the employer's business."4 '5 Unfortunately,
the West Virginia Supreme Court of Appeals made no reference to
this language.

Language similar in substance to the "acting in furtherance
of the employer's business" language of the West Virginia em-

"I2 Id. at 260-61. The general rule is that injuries sustained by employees while
going to or coming from work are not received within the course of and resulting
from the employment, except where the injuries are sustained on the employer's
premises at a point reasonably proximate to the place of work. Hager v. State
Compensation Comm'r., 112 W. Va. 492, 165 S.E. 668 (1932).

" 226 S.E.2d at 261. Brown v. Reed, 209 Va. 592, 165 S.E.2d 394 (1969)
(employee injured by co-employee in employer's parking lot); Jackson v. Hutchin-
son, 453 S.W.2d 269 (Ky. 1970) (same); Threet v. Pinkston, 20 Mich. App. 39, 173
N.W.2d 731 (1970) (same); Bennett v. Buckner, 150 W. Va. 648, 149 S.E.2d 201
(1966) (employee injured while riding in co-employee's truck over employer's pri-
vate road on the way to a work site).

"1 226 S.E.2d at 261. Additionally, the court noted that even were they to
assume that the defendant was intoxicated and that the intoxication was responsi-
ble for his conduct, the necessary deliberate intention would still be lacking, as
"[n]either gross negligence nor wanton misconduct are such as to constitute injury
by deliberate intention as contemplated by the immunizing statute." Id. In his
concurring opinion, Justice Wilson expressed his disapproval of the court's restric-
tive interpretation of the deliberate intention requirement. Id. at 261-62. The diffi-
culties that the court has experienced in attempting to define "deliberate inten-
tion" as it relates to the Workmen's Compensation Act are examined in 72 W. VA.
L. REv. 90 (1970).

"' W. VA. CODE ANN. § 23-2-6a (1973 Replacement Volume).
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ployee immunity statute is found in the immunity statutes of other
jurisdictions. Although such phraseology has generally been held
to mean that the immunity attaches only when the co-employee
who caused the injury is acting in the scope of his employment,
there has been disagreement as to what "scope of the employment"
test to apply. 18 Some jurisdictions interpret it to mean that the co-
employee must have been in the "scope of the employment" in the
common law, respondeat superior sense of that phrase."7 Under
this interpretation, immunity is conditioned upon a finding that
the co-employee was actually pursuing some interest of the em-
ployer at the time of the accident. Others interpret such qualifying
language to mean that the co-employee must have been acting in
the "scope of the employment" in the workmen's compensation
sense for the immunity to attach."' This interpretation uses the
same test that is used to determine whether the injured employee's
injuries are compensable. In the context of Eisnaugle, it seems that
either interpretation would provide an argument in favor of allow-
ing the injured employee's third party claim.

It is certainly arguable that a respondeat superior interpreta-
tion of the phrase "acting in furtherance of the employer's busi-
ness" is intended by the West Virginia Act. The language used in
the immunity provision, in addition to closely approximating the
common law definition of "scope of the employment," differs sub-
stantially from the "in the course of and resulting from"419 lan-
guage used in the Compensation Act to define sufficient work
connection. However, if such an interpretation was applied by the
court in Eisnaugle, it seems inconceivable that the defendant
could have been brought within the statute's immunity. He had
not yet reported to work when the accident occurred and could not
have been considered as actively engaging in his employer's service
at the time of the accident. In order to bring the defendant's con-
duct within the purview of the immunity provision of the Act, it
must be assumed that the court interpreted "acting in furtherance
of the employer's business" to require application of the workmen's
compensation "scope of the employment" test. The cases cited by
the Eisnaugle court completely support this proposition.2

,' See 2 A. LARSON, WORKMEN'S COMPENSATION § 72.20 (desk ed. 1972).
"7 See, e.g., Saala v. McFarland, 63 Cal. 2d 124, 45 Cal. Rptr. 144, 403 P.2d

400 (1965).
,i See, e.g., Konitch v. Hartung, 81 N.J. Super, 376, 195 A.2d 649 (1963).
"' W. VA. CODE ANN. § 23-4-1 (Cum. Supp. 1976).
'2 See note 5 supra.
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The plaintiff in Eisnaugle alleged that the defendant's intoxi-
cation should nullify the Act's employee immunity. Support for
this contention can be found in the provision of the Workmen's
Compensation Act relating to employee misconduct. 2 ' That provi-
sion excludes from the benefits of the fund any employee whose
injuries are caused by "the intoxication of such employee.14 2 It
seems unreasonable to suggest that the Act, read as a whole, would
penalize the intoxicated employee in one instance by denying him
the benefits of the fund upon an injury to himself, and would, at
the same time, provide immunity when he injures an innocent co-
employee.

IV. PETITIONS FOR REOPENING PNEUMOCONIOSIS CASES

In Hamrick v. State Workmen's Compensation
Commissioner,4 23 claimant, who had previously been granted a
twenty-five percent permanent partial disability award for occupa-
tional pneumoconiosis, filed a petition with the commissioner to
reopen his claim asserting progression of his condition. The com-
missioner held that the claimant had been fully compensated by
the prior award and denied the petition for a reopening. The claim-
ant appealed the commissioner's final order, asserting that the
case should have been referred to the occupational pneumoconiosis
board for advice on the matter of progression before the entry of a
final order. The appeal board agreed, reversing the commissioner's
order and remanding the claim for referral to the occupational
pneumoconiosis board. The claimant's employer appealed the de-
cision of the appeal board, and the West Virginia Supreme Court
of Appeals reversed.

The court's decision was based on the ground that the appeal
board had made an erroneous conclusion of law relating to the
commissioner's statutory duty when considering petitions for re-
opening in occupational pneumoconiosis cases. 24 The claimant
had asserted that the provision of the Workmen's Compensation
Act requiring that the occupational pneumoconiosis board's find-

" W. VA. CODE ANN. § 23-4-2 (1973 Replacement Volume).
422 Id.
"= 228 S.E.2d 702 (W. Va. 1976).

"' "Our review of this case concerns the legal conclusions of the appeal board
rather than the findings of fact and we find those legal conclusions to be erroneous."
Id. at 704.
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ings set forth whether or not the claimant's exposure has
"perceptibly aggravated an existing occupational pneumocon-
iosis5

'4 made it mandatory for the occupational pneumoconiosis
board to determine whether the claimant's condition had been
aggravated.26 The court, however, found that the commissioner
was under no statutory duty to refer a petition for reopening of an
occupational pneumoconiosis claim to the occupational pneumo-
coniosis board but, rather, that the decision of whether or not to
refer a reopening claim to the board was expressly placed within
the commissioner's discretion by the statute.'2 Although recogniz-
ing that referral to the occupational pneumoconiosis board may
sometimes be helpful, the court held that the appeal board's deter-
mination that referral was mandated by the Act was erroneous.

'2 W. VA. CODE ANN. § 23-4-8c(c)(2) (1973 Replacement Volume).
"26 228 S.E.2d at 703.
'2' W. VA. CODE ANN. § 23-4-8 (Cum. Supp. 1976) provides in pertinent part

that: "If the compensation claimed is for occupational pneumoconiosis, the com-
missoner shall have the power, . .. whenever in his opinion it shall be necessary,
to order a claimant to appear for examination before the occupational pneumocon-
iosis board ......
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