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I. INTRODUCTION

Imagine you are the "O.J. Mayo" of high school men's track in West
Virginia.' You are a record-setting athlete that is listed near the top of every

I Ovinton J'Anthony Mayo, better known as O.J. Mayo, is a 6-foot-5, 200-pound starting
guard for the USC Trojans basketball team. Nationally recognized since the seventh grade, Mayo
is a dynamic all-around player widely regarded as the top player in his class. He helped lead
Huntington High School, located in Huntington, West Virginia, to an unprecedented third con-
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national high school track recruiting list. All of the major college track pro-
grams are calling, writing letters, and coming to your track meets. Schools are
doing absolutely everything recruiting regulations allow to get your attention
and lure you to their institution. Your only decision is to decide which school is
lucky enough to have its name tied to your own while you attend college. It is
inevitable that you will turn into a professional athlete and will be forever iden-
tified as a product of that university.

Now imagine that you were born and raised in West Virginia. The first
article of clothing your parents ever purchased for you was a miniature West
Virginia University ("WVU") t-shirt. You were raised as a WVU Mountaineers
fan your entire life. Your parents both attended WVU, and ever since you could
remember, you wanted to follow in their footsteps.

As you are about to commit to WVU, it is announced that the men's
track team has been eliminated. Shortly thereafter, Marshall University ("Mar-
shall") also announces that its track team will no longer exist. No men's Divi-
sion I-A track teams are left in the state of West Virginia. You are forced to
attend a university and represent a state that is not your own.

Even worse, what if you are halfway into your college athletic career
when your team is eliminated? This could be devastating as a potential profes-
sional athlete. You would have to find another way, either by transferring to
another school or by training through private programs, to maintain your abili-
ties. More realistically, as an above-average track athlete that has been practic-
ing day-in and day-out to earn an athletic scholarship, elimination of your sport
can be equally devastating. You are left with no scholarship and no team on
which to play. What if you cannot afford to attend school without the athletic
scholarship?

This example has been a common occurrence throughout the United
States since 1972 when President Nixon signed the Education Amendment Act
that included Title IX. 2 In short, Title IX is a statute designed to prohibit gender
discrimination in educational institutions.3 Unfortunately, the implications of
this statute have hit too close to home in recent years: Many have blamed Title
IX for the elimination of multiple sports teams at the two largest public universi-
ties in the state of West Virginia. Specifically, the men's indoor and outdoor
track, men's tennis, and men's cross-country teams have all been eliminated at
WVU. 4 Similarly, the men's indoor and outdoor track teams have been elimi-

secutive Class AAA state championship his senior year. He also won many awards, including the
National High School Boys Basketball Player of the Year by EA Sports. OJ Mayo Bio,
http://www.ojmayonnaise.com/oj-mayo-bio/ (last visited Mar. 19, 2008).
2 PAUL C. WEILER & GARY R. ROBERTS, SPORTS AND THE LAW: TEXT, CASES AND PROBLEMS

904 (3d ed. 2004) [hereinafter WEILER & ROBERTS].

3 20 U.S.C. § 168 1(a) (2006).
4 Telephone Interview with Ed Pastilong, Athletic Dir., W. Va. Univ. (Jan. 18, 2007).
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nated at Marshall. Was Title IX really the catalyst for the elimination of these
sports? If the eliminations were related to Title IX, was there a different way
these two universities could have complied without eliminating some of the
low-interest sports?

Title IX of the Education Amendments of 1972 bars gender discrimina-
tion in all educational programs or activities receiving federal financial assis-
tance. 6 The main purpose of Title IX is "to ensure that the gender-segregated
allocation of athletic opportunities does not disadvantage either gender.",7 Title
IX is an anti-discrimination statute comprised of a three-part test that must be
met to prevent a rebuttable presumption of gender discrimination.8 Neither a
gender-based statistical disparity, nor the single fact that relief may adversely
impact one gender, will mandate a finding of discrimination. 9

Title IX was enacted 36 years ago, and is still a work-in-progress. Ini-
tially, very little tangible progress was made toward developing less discrimina-
tory practices. In 1978, the Department of Health, Education and Welfare found
that women comprised 30% of Division I intercollegiate athletes while compris-
ing 48% of the national intercollegiate enrollment.10 In the 1990s, twenty years
after enactment of Title IX, women still made up only one third of Division I
intercollegiate athletes, despite the fact that female enrollment increased to
above 50%.I1

However, enforcing and challenging Title IX is common today. As of
2004, NCAA member universities have eliminated more than 350 men's wres-
tling, gymnastics, track and field, tennis, and swimming teams.' 2 As such, the
impact of Title IX is allegedly being felt all over the country. The penalty for
lack of Title IX compliance is the termination of federal funding, which would
have a dramatic effect on the nation's universities. 13 Universities seem to be
giving in to the strength of Title IX by cutting sports teams instead of creatively
finding ways to comply and maintain existing teams. Do universities have an
option or is Title IX forcing them to cut teams and move forward?

This Note seeks to address the rule of Title IX, how Title IX has been a
key element in the elimination of sports teams in West Virginia, and to examine

5 Telephone Interview with Jeff Small, Head Track and Cross Country Coach, Marshall Univ.
(Jan. 10, 2007).
6 20 U.S.C. § 1681(a) (2006).

7 Cohen v. Brown Univ., 101 F.3d 155, 177 (1st Cir. 1996).
s Id. at 170-71.

9 Id. at 171; Cohen v. Brown Univ., 991 F.2d 888, 895 (1st Cir. 1993); 20 U.S.C. § 1681(a)
(2006).
10 Title IX of the Education Amendments of 1972: A Policy Interpretation: Title IX and Inter-

collegiate Athletics, 44 Fed. Reg. 71,413, app. A at 71, 419 (1979) [hereinafter Policy Interpreta-
tion] (codified at 45 C.F.R. pt. 86) (stating 1977-1978 national averages).
i" Alexander Wolff, The Slow Track, SPORTS ILLUSTRATED, Sept. 28, 1992, at 52, 54-55.
12 WEILER & ROBERTS, supra note 2, at 950.

13 Cohen, 101 F.3d at 167.
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how universities should be more creative in their efforts to comply with Title IX
requirements to avoid team elimination. In order to fully understand how Title
IX affects universities, this Note will first discuss the background and evolution
of Title IX including relevant statutes and case law in Part II. Next, Part HI will
address where Title IX stands today and evaluates how the decision was made to
eliminate sports teams at the two largest universities in West Virginia, WVU
and Marshall. Finally, Part IV will initially address alternatives to elimination.
Part IV will then address what actions WVU and Marshall should have taken in
the past, and what should be done in the future, regarding the elimination of
sports teams.

II. BACKGROUND AND EVOLUTION OF TITLE IX

A. Who Is Affected By Title IX

A suitable Title IX plaintiff is any person that is "excluded from partici-
pation, denied the benefits of, or subjected to discrimination under any educa-
tion program ... [receiving] federal funds." 14 A showing of "discriminatory
intent" is not required, although it may have an impact on the remedies available
to the plaintiff.15 The most common Title IX plaintiff is the female athlete, with
other possible plaintiffs being coaches and tutors, women's organizations and
player associations, and finally men.' 6 While men "have technical standing to
bring suit under Title IX, their suits will be subject to an immediate motion to
dismiss ... unless they can prove that they are underrepresented in the athletic
department."'17 Being an "underrepresented sex" is a requirement of Title IX
cases. 1 Due to most universities having more male athletes than female ath-
letes, male athletes seldom meet this requirement. 19

An appropriate Title IX defendant is any educational institution that re-
ceives federal funds and also allegedly fails to provide a discrimination-free
athletic department. 20  An "educational institution" is defined under United
States Code §1681(c) as

Any public or private preschool, elementary, or secondary
school, or any institution of vocational, professional, or higher
education, except that in the case of an educational institution

14 Melody Harris, Hitting Em' Where It Hurts: Using Title IX Litigation To Bring Gender
Equity To Athletics, 72 DENY. U. L. REv. 57, 92 (1994).
15 Haffer v. Temple Univ., 678 F. Supp. 517, 539-40 (E.D. Pa. 1987); Harris, supra note 14, at
91-92.
16 Harris, supra note 14, at 66-68.
17 Id. at 68-69.
is Id. at69.

19 Id.
20 Id.; 20 U.S.C. § 1681(a) (2006).
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composed of ,nore than one school, college, or department
which are administratively separate units, such term means each
such school, college, or department.2'

Accordingly, by the plain language of the statute, Title IX affects almost every

university in the United States.22

B. Rule of Title IX

Title IX of the Education Amendments of 1972, an anti-discrimination
statute modeled after Title VI of the Civil Rights Act of 1964,23 prohibits gender
discrimination in educational programs or activities receiving federal financial
assistance.24 The statute addresses discrimination in educational institutions as a
whole. Specifically, Title IX provides: "No person in the United States shall, on
the basis of sex, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any education program or activity receiv-
ing Federal financial assistance .... ,25 The core of Title X is to provide an
"equal opportunity to participate. However, most of the Title IX controversy
deals with intercollegiate sports.

The United States Department of Education, acting through its Office of
Civil Rights ("OCR"), has promulgated three sources of legal framework guid-
ing the interpretation of Title IX: (1) the Regulations, (2) a Policy Interpretation,
and (3) the Investigator's Manual. 27 All three of these sources allow a univer-
sity to constantly monitor its compliance with Title XI.

1. The Regulations

The Regulations, proposed in 197428 and made effective in 1975,29 were
designed to "implement and clarify Title IX.,, 30  The OCR developed these

21 20 U.S.C. § 1681(c) (2006).

22 For the purposes of this Note, it affects every school in the National Collegiate Athletic

Association ("NCAA").
23 Harris, supra note 14, at 91-92.

24 20 U.S.C. § 1681(a) (2006).

25 Id.
26 Cohen v. Brown Univ., 991 F.2d 888, 897 (1st Cir. 1993).

27 Jennifer Lynn Botelho, The Cohen Courts' Reading of Title IX: Does It Really Promote a

De Facto Quota Scheme?, 33 NEw ENG. L. REv. 743, 783 (1999).
28 Education Programs and Activities Receiving or Benefiting from Federal Financial Assis-

tance: Nondiscrimination on the Basis of Sex, 39 Fed. Reg. 22,228 (June 20, 1974) (codified at 45
C.F.R. pt. 86).
29 Final Rule, 40 Fed. Reg. 24,128 (June 4, 1975).
30 Eugene G. Bernardo, II, Note, Unsportsmanlike Conduct: Title IX and Cohen v. Brown

University, 2 ROGER WILLIAMS U. L. REv. 305, 313 (1997).
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Regulations to clearly state that any educational program benefiting from fed-
eral funds is subject to Title IX and its regulations.31 "The regulations address
Title IX's application to an educational institution's entire operation .... [with]
two sections specifically pertaining to athletics. ''32 Section, §106.37(c), entitled
"Athletic scholarships," "requires university grants of athletic scholarships to be
substantially equal in proportion to males and females participating in intercol-
legiate sports." 3  Section 106.41, entitled "Athletics," generally prohibits dis-
crimination based on sex. 34 Subsection (c) of § 106.41, entitled "Equal Opportu-
nity," requires universities to provide "equal athletic opportunity for members of
both sexes."35 This "equal opportunity" requirement has been the subject of
most of the litigation dealing with Title IX. Specifically, "equal opportunity" is
the primary issue of Cohen v. Brown University,36 the landmark United States
Supreme Court case in Title IX litigation.

Universities "must provide gender-blind equality of opportunity to its
student body. '37 Subsection (c) of § 106.41 lists ten non-exclusive factors which
the OCR will consider in assessing whether universities are in compliance with
Title IX. 38 These 10 factors include the following:

1. Whether the selection of sports and levels of competition
effectively accommodate the interests and abilities of members
of both sexes;

2. The provision of equipment and supplies;

3. Scheduling of games and practice time;

4. Travel and per diem allowance;

5. Opportunity to receive coaching and academic tutoring;

6. Assignment and compensation of coaches and tutors;

7. Provision of locker rooms, practice and competitive facili-
ties;

31 Jennifer L. Henderson, Gender Equity in Intercollegiate Athletics: A Commitment to Fair-

ness, 5 SETON HALL J. SPORT L. 133, 138 (1995).
32 Bemardo, supra note 30, at 311.

33 Id. at 312.
34 Id.
35 Id.

36 Cohen v. Brown Univ., 809 F. Supp. 978 (D.R.I. 1992).

37 Cohen v. Brown Univ., 991 F.2d 888, 896 (1st Cir. 1993).
38 Id.

[Vol. 1101378
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8. Provision of medical and training facilities and services;

9. Provision of housing and dining facilities and services; and

10. Publicity.3 9

Balancing these factors helps the OCR to determine whether schools are provid-
ing equal opportunities among both sexes. Spending unequal amounts on each
gender is not per se non-compliance. 40 Furthermore, there is a clear distinction
between providing "equal opportunity" and providing "equal expenditures" be-
tween sexes.4 ' Providing equal opportunity is at the crux of Title IX's existence
and is the primary issue regarding Title IX compliance. Providing equal expen-
ditures is one of the many sub-issues used in determining equal opportunity.
However, when funds are necessary to assess equality of the sexes, unequal
expenditures may be considered in determining compliance.42

2. Policy Interpretation

Even after the OCR adopted the Regulations, universities were still un-
sure about how to unequivocally comply with Title IX. Therefore, four years
after the emergence of the Regulations, the OCR formed the Health Education
& Welfare Policy Interpretation ("Policy Interpretation"), which expands the
Regulations and offers a more detailed explanation of equal athletic opportu-
nity.43 "The eleven-page Policy Interpretation solely addresses gender discrimi-
nation in intercollegiate sports.""

The Policy Interpretation is broken into three sections: Section A-
Athletic Financial Assistance, 45 Section B-Equivalence in Other Athletic
Benefits and Opportunities, 46 and Section C-Effective Accommodation of Stu-
dent Interests and Abilities.47 Each section corresponds directly to an athletic
provision in the Regulations and "is designed to clarify obligations under those
Regulations and Title IX.,,48 Generally, during an investigation, the OCR will

39 34 C.F.R. § 106.41(c)(1)-(10) (2007).
40 Bernardo, supra note 30, at 313.
41 Id.
42 34 C.F.R. § 106.41(c) (2007); Bernardo, supra note 30, at 313.
43 Cohen, 991 F.2d at 893-94; Bemardo, supra note 30, at 314.
44 Bernardo, supra note 30, at 314.
45 Policy Interpretation, supra note 10, at 71,415.
4 Id.
47 Id. at 71,417.
48 Bernardo, supra note 30, at 314.
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evaluate all three sections of the Policy Interpretation. 49 However, the most
important section of the Policy Interpretation is Section C (Effective Accommo-
dation of Student Interests and Abilities). Courts have ruled that failing in this
section alone will result in a finding that a university is in violation of Title IX.5 °

Section A-Athletic Financial Assistance, corresponding with Section
106.37(c) of the Regulations, requires universities to "provide reasonable oppor-
tunities of (financial assistance) for members of each sex in proportion to the
number of students of each sex participating in inter-collegiate athletics." 51 This
standard compares the results of dividing the amount of aid available to each sex
by the number of participants of each sex.52 This section simply requires that
this comparison results in "substantially equal" expenditures.53

If the comparison does not result in being "substantially equal," univer-
sities can still be in compliance if the disparity can be explained by legitimate,
nondiscriminatory factors.54 Two possible circumstances of acceptable, uneven
scholarship allocation are when "the higher costs of tuition for students from
out-of-state may in some years be unevenly distributed between men's and
women's programs," and also when universities "make reasonable professional
decisions concerning the awards most appropriate for program development. 55

For example, sports team development may initially require giving scholarships
to student athletes over a four year period.5 6 Spreading full scholarships could
result in fewer overall scholarships than may be necessary to create proportion-
ality.

Section B-Equivalence in Other Athletic Benefits and Opportunities,
corresponding with Section 106.41(c)(2)-(10) of the Regulations, requires insti-
tutions to provide equal athletic opportunities for members of both sexes.58

Compliance is determined by comparing the availability and quality of benefits,
opportunities, and treatment provided to each gender using the factors of Sec-
tion 106.41(c)(2)-(10) of the Regulations.59 Results must show that the opportu-

49 Valerie M. Bonnette & Lamar Daniel, OFFICE FOR CIVIL RIGHTS, U.S. DEP'T OF EDUC., Title
IX Athletics Investigator's Manual 7 (1990) [hereinafter Investigator's Manual].
50 Bernardo, supra note 30, at 315; Cohen v. Brown Univ., 991 F.2d 888, 897 (1st Cir. 1993);
Roberts v. Colorado State Bd. of Agric., 814 F. Supp. 1507, 1510-11 (D. Colo. 1993); Favia v.
Indiana Univ., 812 F. Supp 578, 584-85 (W.D. Pa. 1993).
51 Policy Interpretation, supra note 10, at 71,415.
52 Id.
53 Id.
54 Id.
55 Id.
56 Id.
57 Id.
58 Id.
59 Bernardo, supra note 30, at 316. These factors are the following: Provision of equipment
and supplies; Scheduling of games and practice time; Travel and per diem allowance; Opportunity
to receive coaching and academic tutoring; Assignment and compensation of coaches and tutors;
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nities between sexes are either "equal or equal in effect." 6 Exact equivalency is
not required and there may be legitimate reasons why differences exist between
men's and women's programs, "provided the inequities are attributable to non-
discriminatory factors., 6

' An acceptable nondiscriminatory reason for inequity
is when there are "unique aspects of particular sports. 62 For example, for insti-
tutions offering a football program, more equipment is needed than most other
sports, and it is more expensive to maintain a football field than other sport
playing fields.6 3 Another example deals with special operational expenses such
as dealing with crowd control at large tournaments. 64 As long as "sport-specific
needs are met equivalently in both men's and women's programs ... differences
... will be found to be justifiable. 65

Section C-Effective Accommodation of Student Interests and Abili-
ties, corresponding with § 106.41(c)(1) of the Regulations, "has been labeled the
'heartland' of equal opportunity" and has been the centerpiece of nearly every
Title IX dispute decided by the courts.66 The United States Supreme Court in
Cohen stated that this compliance area is the cornerstone of Title IX as it applies
to athletics.67 Specifically, this section "requires institutions to accommodate
effectively the interests and abilities of students to the extent necessary to pro-
vide equal opportunity in the selection of sports and levels of competition avail-
able to members of both sexes. 68 To determine whether an educational institu-
tion affords equal opportunities, courts must apply the above-mentioned three-
prong Effective Accommodation Test. This test consists of three "benchmarks,"
in which universities must comply in any of the following three ways:

(1) Whether intercollegiate level participation opportunities for
male and female students are provided in numbers substantially
proportionate to their respective enrollments; 69 or

(2) Where the members of one sex have been and are underrep-
resented among intercollegiate athletes, whether the institution

Provision of locker rooms, practice and competitive facilities; Provision of medical and training
facilities and services; Provision of housing and dining facilities and services; and Publicity. Id. at
313.
60 Id. at 316.
61 Id. at 316-17.
62 Policy Interpretation, supra note 10, at 71,415.

63 See Bemardo, supra note 30, at 316.

64 See Id.
65 Policy Interpretation, supra note 10, at 71,416.
66 Bernardo, supra note 30, at 317.
67 Cohen v. Brown Univ., 991 F.2d 888, 897 (1st Cir. 1993).

68 Policy Interpretation, supra note 10, at 71,417.

69 Id. at 71,418.
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makes it nearly impossible for universities to provide both men's and women's
teams in other sports.248

As stated previously, the best option to obtain gender equity under Title
IX would be to simply add more teams. If it's not possible to raise sufficient
funds via alternative funding sources, then the universities have numerous other
creative options, as listed above. The important thing is to shift the current
mindset about Title X compliance. Title IX compliance should not be inter-
preted as a mandate to eliminate sports teams, but instead as a challenge in
terms of creative thinking.

B. What WVU and Marshall Should Have Done

The spirit of Title IX is not to eliminate men's programs in order to
achieve gender equity.249 Jeff Small stated that it is terrible that there is no Di-
vision I-A men's indoor or outdoor track team in West Virginia. 250 Track and
Field is really "the" gender equity sport in college athletics. 25' The men's and
women's teams used the same equipment, traveled together, and stayed at the
same hotels. 2  The Cross Country team at Marshall, consisting of men and
women, is the only Division I-A team left in West Virginia to have these quali-
ties.253

A year and a half before WVU and Marshall eliminated their sports
teams, the NCAA changed the rule so that universities only need to have six
men's teams and ten female teams to obtain Division I-A status.2 5 According
to Jeff Small, it "sounded like a rule to get rid of men's sports. 255 While the
rule was not explicit in stating that men's teams needed to be eliminated, there
was implicit encouragement to consider the cutting of male athletic teams.

As stated previously, the WVU Athletic Department is self-funding.25 6

Problems arose at WVU when changes were required to be made and there were
limited funds to meet the most desirable outcome. The Mountaineer Athletic
Club ("MAC"), which funds the WVU athletic department, receives money
neither from the university nor from the state of West Virginia.2 7 Though some

248 Id. at 192-93. But see Blair v. Wash. St. Univ., 740 P.2d 1379 (Wash. 1987) (holding foot-

ball cannot be excluded from calculations of participation opportunities).
249 Interview with Jeff Small, supra note 5.

250 Id.
251 Id.

252 Id.

253 Id.
2M Id.
255 Id.
256 Interview with Ed Pastilong, supra note 186.
257 Id. Some athletic departments in the NCAA do receive money through their own university,
their own state, or both.

2008] 1399

27

Smith: "Bull's Eye": How Public Universities in West Virginia Can Creati

Published by The Research Repository @ WVU, 2008



WEST VIRGINIA LAW REVIEW

people claim that MAC would have welcomed any money prior to the elimina-
tion of the teams in 2003, the fact remains that MAC didn't actually request any
money from the university or the state of West Virginia.258 The question re-
mains: Why did the MAC refuse to request funds from WVU or the state of
West Virginia when there was clearly an opportunity to save teams from being
eliminated? Pastilong assured that "when teams were being dropped, everyone
knew about it."259 Teams were "not dropped out of nowhere. 260

If the eliminated men's programs were to receive the same budget as the
women's teams, tennis would cost $76,333 per year, indoor track and field,
$54,429, outdoor track and field, $51,955, and cross country, $17,319.261 In
order to reinstate these men's teams, only $200,036 in revenue would have been
needed. Finding money to fund sports may seem like an option far from reality,
but fundraising of this precise type has happened in the past: For example, the
WVU elimination of 2003 included the rifle team.262 However, on July 1, 2004,
the rifle team was reinstated.263 Where did the money come from? The rifle
team only has an operating expense of $22,353 per year.264 The rifle team was
"paid for by a $100,000 legislative allocation and money promised through

,,265various fund-raisers. A "gun bash" rally was held where over $100,000 was
raised. 266 Promoters were used to attract people to the event.267 Additionally,
the National Rifle Association offered to sponsor the rifle team.268 Jeff Small
stated it best when saying "WVU loves their guns., 269 This makes one think:
Does West Virginia love men's track, tennis, cross country, etc.?

Another option is to give sufficient notice to sports teams before elimi-
nating them. This option will get the coaches and players involved in the deci-
sions that may lead to the elimination of their particular sport. Having players
and coaches at the brink of extinction would ignite the fire necessary to promote
fundraisers. At Marshall, there was nothing the coaches could do.2  Players
remember coming to practice one day and being shocked at the news that the

258 Id.

259 Id.

260 Id.

261 U.S. DEP'T OF EDUC., supra note 196.
262 Fund-Raiser Fails Rifle Team's Revival, THE INTELLIGENCER/VHEELING NEws-REGISTER,

available at http://www.oweb.constate/story/1031202004sta02.asp.
263 Id.

264 U.S. DEP'T OF EDUC., supra note 196.
265 Fund-Raiser Fails Rifle Team's Revival, supra note 262.

266 Id.

267 Id.

268 Interview with Jeff Small, supra note 5.

269 Id.

270 Id.
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men's track team was being discontinued at the end of the season.27
1 The

coaches were just as surprised as the players.272 The men's track team at WVU
was notified that the team was being discontinued in April, one month before
the school year was over.273 Notification at the end of the school year made it
difficult to transfer to another school's track program.274

When, in the worst-case scenario, teams are forced into elimination, two
services should be allocated. First, athletic scholarships being eliminated due to
budgetary and Title IX concerns should be continued until four years are ful-
filled, even though the respective team is no longer in existence. By immedi-
ately dropping scholarships, some athletes are forced to transfer or even drop
out of school. It is a tremendous disservice to students to set them up for their
college careers and then place them in financial jeopardy due to factors out of
their own control. WVU honored this service after the 2003 team elimina-
tions.275 However, Marshall was unable to offer this same gratuity and only
accommodated the seniors on scholarships, while letting everyone else go.276

Second, eliminated sports should be offered as club sports if there is still
adequate interest. Being a club sport means the athletes can still use the facili-
ties, but they would have no athletic association with the university.277 For in-
stance, track athletes can use the track and athletic weight room, although they
would have to individually pay for travel expenses and entry fees to competi-
tions.278

Sports at WVU, such as the rifle team and track team, were offered as
club sports after their elimination in 2003.279 After Marshall's elimination, club
sports were not offered and men's indoor and outdoor track was totally elimi-
nated.28° Offering eliminated sports teams as club teams will not only put these
student-athletes in a better position than with total team elimination, but it will
make the university look better in the eyes of society.

271 Telephone Interview with William Scott Carson, former cross-country athlete, Marshall

Univ. (Jan. 28, 2007).
272 Id.

273 Telephone Interview with Alvin Hathaway, former track athlete, W. Va. Univ. (Jan. 28,

2007).
274 Id.
275 Interview with Ed Pastilong, supra note 4.

276 Interview with Jeff Small, supra note 5.
277 Interview with William Scott Carson, supra note 27 1.

278 Id.

279 Interview with Alvin Hathaway, supra note 273.

280 Interview with Jeff Small, supra note 5.
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V. CONCLUSION

The heart of Title IX, "gender equity," is an admirable concept.28' "Af-
ter twenty years of virtual paralysis in its application to athletics, Title IX is
becoming the vehicle for gender equity that Congress intended it to be. 282

Title IX has "changed the face of women's sports," as well as society's
interest and attitude toward female student-athletes.283 The percentage of col-
lege athletes who are women rose from 15% in 1972 to 37% in 19 9 8.2 4 This is
certainly a positive trend and much of this trend has to do with Title IX.

Nevertheless, advocates for men's sports feel deeply wronged.285

Eliminating sports was never the intent of Title IX; however, in fear of noncom-
pliance, schools have seen no other solution.286 After numerous instances of
schools dropping men's sports and explaining their actions on the basis of the
need to shift money to women's sports, questions have risen about the fairness
of an interpretation of Title IX that advances the interest of one group by deny-
ing opportunities for another.287 Some of these school sports, especially the
recently reinstated WVU rifle team, have enjoyed a long history of success.
Title IX is a complex rule that allows a finding of compliance via numerous
methods. Schools should find ways to comply with Title IX without resorting to
a solution that will destroy the dreams of male athletes.

President George W. Bush framed the issue well when declaring his
support for Title IX during his 2000 election campaign: "We should support a
reasonable approach to Title IX that seeks to expand opportunities for women
rather than destroying existing men's teams. 288 As appropriately stated:

Men in nonrevenue-producing sports will continue to feel vul-
nerable, and cries of "reverse discrimination" will be heard.
But the values of athletic competition, long extolled for men-
teamwork, leadership, discipline, work ethic, self-sacrifice,
pride in accomplishment, strength of character-serve women
equally well. Gender equity in athletics is about sharing and
opportunity, and it is the mission of athletic departments not to

281 Botelho, supra note 27, at 795.

282 Harris, supra note 14, at 110.

283 Cohen v. Brown Univ., 101 F.3d 155, 188 (1st Cir. 1996).

284 Neal v. Bd. of Trustees of Cal. State Univ., 198 F.3d 763, 769 (9th Cir. 1999).
285 Weistart, supra note 72, at 263.

286 Botelho, supra note 27, at 795.

287 Weistart, supra note 72, at 263.

288 WEILER & ROBERTS, supra note 2, at 975.
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lose sight of that as they continue to try to offer them on an
equal basis.28 9

Many elite athletes are raised in West Virginia and it would be benefi-
cial for the state if we can find the means to keep these athletes in our state uni-
versities. However, this can not happen if the sports are not available in the
state. West Virginia is proud of its current intercollegiate sports teams and
should make a better effort to keep existing sports teams, as well as find creative
ways to reinstate teams that have been eliminated due to budget concerns and
Title LX.

Title IX is the law. Universities must provide close to 50-50 gender eq-
uity. Congress and the OCR surely expected universities to add female teams in
order to come into compliance. Instead, due to alleged budget concerns, univer-
sities are choosing to eliminate teams, the majority being men's teams, and
much of the blame is being directed towards Title IX. The main purpose of
Title IX is "to ensure that the gender-segregated allocation of athletics opportu-
nities does not disadvantage either gender., 290 The best of both worlds is avail-
able through creativity: increasing female opportunities while refraining from
eliminating male opportunities.

Ryan T Smith*

289 Botelho, supra note 27, at 795-96; Sports, Female Athletics and the Law, TAMPA TRIB.,

Mar. 12, 1997, at 12, available at http://w3.lexis.com/lawschoolreg/researchlogin08.asp?
t=y&fac=no.
290 Cohen v. Brown Univ., 101 F.3d 155, 177 (1st Cir. 1996).
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APPENDIX A: TOOLS TO MEASURE COMPLIANCE WITH TITLE IX

OCR

Re mUlations Policy Interpreta- Manual (1990)]
(1975) tion (Date)

I. Effective Accommodation Section A - Athletic Financial
Asaistance

2. Equipment & Supplies Section B Equivalen e in
other Athletic Benefits &
Opportunities

3. Scheduling of games &Section C - Effective Ac-
practice time commodation (3-P 

r i
ng et)

4. Travel & per iem 
Prn -Substantially Pro-

5. Coaching & TuoigProng 2 - History & Continu-J ---ling Pratice of Progrm
LExp ans io n  , ,

6. Compensation Prone 3 - Full & Effective
CoacJhesutors Accommodation of Interests &Co A b ilit ie s

7.Locker Rooms; Practice

Facifities

8. Melical & Training Facili-
ties

9 . H o si g D rin in g F a c ilitie s

10. Publicity
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APPENDIX B: COMPARING UNDERGRADUATE ENROLLMENT TO ATHLETES

" West Virainia University (Before 2003 Elimination)291

o Female Undergraduate Student Total = 7,119 (46%)
o Male Undergraduate Student Total = 8,344 (54%)
o Female Athletes = 260 (40%)
o Male Athletes = 388 (60%)

" West Virginia University (7/l/05 - 6/30/06)292

o Female Undergraduate Student Total = 8,464 (46%)
o Male Undergraduate Student Total = 9,985 (54%)
o Female Athletes = 280 (48%)
o Male Athletes = 310 (52%)

* Marshall University (Before 2003 Elimination) 293

o Female Undergraduate Student Total = 4,430 (55%)
o Male Undergraduate Student Total = 3,685 (45%)
o Female Athletes = 168 (35%)
o Male Athletes = 315 (65%)

* Marshall University (7/1/05 - 6/30/06)294

o Female Undergraduate Student Total = 4,431 (55%)
o Male Undergraduate Student Total = 3,581 (45%)
o Female Athletes = 158 (42%)
o Male Athletes = 214 (48%)

291 Corbo, supra note 195.

292 U.S. DEP'T OF EDUC., supra note 196.

293 Corbo, supra note 195.

294 U.S. DEP'TOFEDUC., supra note 196.
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