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WEST VIRGINIA LAW REVIEW

power for their citizens.134 The referendum power applies only to state laws, and

therefore people do not have the ability to challenge federal legislation by

referendum.135 Referenda provide citizens with a means of expressing opinions

on proposed legislation prior to its codification.1 36 First, there must be a petition

for a referendum that includes the title and nature of the legislative act in

question.' Second, the petition must circulate to gain support through

signatures.38 Once proponents acquire enough signatures , the proposers may

file the petition. 139 If the signatures and language gain sufficient support, the

referendum measure will appear on the election ballot for approval or rejection

by the city's citizens.140

F. Protests

Citizens often protest when they feel their voices are not being heard. 141

For example, the Dakota Access Pipeline protests are perhaps the most well-

known of the recent surge in pipeline protests, gaining national and international

attention and support beginning in early 2016.142 When other avenues of

involvement fail, such as participating in open houses and scoping meetings,

protests may spring up as a way to garner support.143 In May 2018, protestors

near Guilford Township, Ohio, walked onto an active construction site, which

ultimately stopped workers from welding a section of the Nexus pipeline for

several hours.1" Protestors were eventually ordered off-site by state troopers but

continued to remain by the side of the road protesting for the remainder of the

Because the petitions contain charter provisions that are preempted by R.C. 1509.02, they are in-

valid." Jamison Cocklin, Ohio Secretary ofState Throws Out Anti-Fracking Petitions, NAT'L GAS

INTELLIGENCE (Aug. 14, 2015), https://www.naturalgasintel.com/articles/103324-ohio-secretary-
of-state-throws-out-anti-fracking-petitions.
134 Referendum, WEST's ENCYCLOPEDIA OF AMERICAN LAW (2d ed. 2005).

135 Id.
136 The referendum process is essentially the same in every state. Id

137 Id
138 Id.
139 Id.
140 Id.
141 See Amanda Garrett, Nexus Protesters Hold Rally on Medina Square, AKRON BEACON J.

(Dec. 11, 2016, 12:00 PM), https://www.beaconjournal.com/akron/news/nexus-pipeline-protest-
ers-hold-rally-on-medina-square.
142 See Benazir Wehelie, Sacred Ground: Inside the Dakota Pipeline Protests, CNN.COM,

https://www.cnn.com/interactive/
2 016/12/us/dapl-protests-cnnphotos/ (last visited Mar. 29, 2020).

143 See Garrett, supra note 141.

'" Twig, Protestors Disrupt NEXUS Pipeline Construction, EARTH FIRST J. NEWSWIRE (May

16, 2018), https://earthfirstjournal.org/newswire/
2 018/05/16/protesters-disrupt-nexus-pipeline-

construction/.
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CITIES AND CITIZENS SEETHE

day.145 Although these activists halted construction for a few hours, their overall
impact was not lasting. In reality, similar actions have given rise to proposed
legislation that prohibits protests on construction sites.14 6 Specifically, Senate
Bill 250 would have created penalties for people who attempt to disrupt the
operations of "critical infrastructure," such as pipelines, in Ohio.147

G. Legal Action

After FERC approves a project, the local community has several options
should it choose to continue fighting the pipeline project or some aspect of it-
such as routing. One option is to request that FERC rehear the case for project
approval under 18 C.F.R. § 385.713.148 Examples of groups asking FERC to
rehear a case under 18 C.F.R. § 385.713 are discussed below in the following
section.14 9 Although this happens with some frequency, FERC usually denies the
requests for rehearing, citing vague arguments or procedural impediments.15
The Natural Gas Act allows direct appeal of a FERC decision to the relevant
circuit court.'"' Again, this presents an opportunity for courts to play an
important role in pipeline siting.

There are also opportunities to appeal decisions made by a state
agency-such as the state environmental agency-challenging its issuance of
required Clean Water Act water quality certification permits, or the U.S. Army
Corps of Engineers challenging its issuance of a Clean Water Act dredge and fill
permit, or the Department of Energy challenging its completion of the
environmental review process under NEPA. And local governments can use
tools from within their own ordinances, such as stop-work orders for violations
of local law.

Barriers to success in all these possibilities are huge, rendering them less
effective than perhaps they should be.

145 Id
146 Alleen Brown, Ohio and Iowa are the Latest ofEight States to Consider Anti-Protest Bills

Aimed at Pipeline Opponents, INTERCEPT (Feb. 2, 2018, 11:58 AM), https://theinter-
cept.com/2018/02/02/ohio-iowa-pipeline-protest-critical-infrastructure-bills/.
147 S. 250, 132d Gen. Assemb., Reg. Sess. (Ohio 2018).
148 Frequently Asked Questions: Do I Need to Seek Rehearing of a Commission Order Before

Filing an Appeal?, FED. ENERGY REG. COMNSSION, https://ferc.gov/resources/faqs/court-cases.asp
(last updated July 25, 2016).
149 For example, citizens attended city council meetings and urged their townships to take action

against FERC in order to halt the pipeline's construction.
Iso In, for example, Dominion Transmission, Inc., 143 FERC ¶ 61,148, ¶ 15 (2013), FERC de-
nied a township's request for a rehearing on the ground that "the Commission finds no need for
additional information to address the arguments raised on rehearing."
151 Robertson, supra note 129.
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IV. BARRIERS TO EFFECTIVE LOCAL INVOLVEMENT IN THE ROUTING AND

PERMITTING PROCESSES

When citizens and local governments attempt to influence pipeline-

routing decisions, they bump up against all manner of obstacles. Obstacles may

arise due to the statutory requirements through which the permitting and routing

decision-making processes operate. Also, stakeholders' difficulties

communicating with various levels of government, the pipeline developer, and

other stakeholders present obstacles. And, barriers arise due to lack of power,

lack of information, and lack of sufficient funds to make the best use of the

available opportunities.

A. Statutory Barriers

Statutory barriers can diminish local governments' effectiveness in

speaking for their communities regarding the routing or construction of natural

gas pipelines. As mentioned above, federal and state agencies often have

preemptive power over oil and gas regulation.'52 In Ohio, for example, the

preemptive power of the state government over activities pertaining to the oil

and gas industry is codified in Ohio Revised Code Section 1509.02. The pertinent

code section states:

There is hereby created in the department of natural resources

the division of oil and gas resources management, which shall

be administered by the chief of the division of oil and gas
resources management. The division has sole and exclusive

authority to regulate the permitting, location, and spacing of oil

and gas wells and production operations within the state,
excepting only those activities regulated under federal laws for

which oversight has been delegated to the environmental

protection agency and activities regulated under sections

6111.02 to 6111.028 of the Revised Code. The regulation of oil

and gas activities is a matter of general statewide interest that

requires uniform statewide regulation, and this chapter and rules

adopted under it constitute a comprehensive plan with respect to

all aspects of the locating, drilling, well stimulation, completing,

and operating of oil and gas wells within this state, including site

construction and restoration, permitting related to those

activities, and the disposal of wastes from those wells.'53

152 Id

153 OHIO REV. CODE ANN. § 1509.02 (West 2020).
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Citizens who want to prohibit oil and gas-related construction within
their communities have sometimes pushed their city councils to create a
Community Bill of Rights by ordinance as opposed to by charter amendment,
which is discussed in Part V.B.2. Ordinance-based Community Bills of Rights
employ the laws of the local jurisdiction to try to halt oil and gas projects like
wells or pipelines by prohibiting oil and gas activities within the jurisdiction.1 54

Because this type of ordinance would give regulatory power to local
governments, they may be preempted by state law, as described in the Ohio
statutory language above.1 55 Under these circumstances, if challenged, a
Community Bill of Rights likely would be deemed unconstitutional because it
attempts to override a statewide "general law," whose constitutional authority
outweighs that of a municipality.

B. Flawed Methods and Opportunities for Communication

During the early stages of a proposed pipeline project, FERC and the
pipeline applicant will notify the public about the proposed project as well as the
dates and times of open houses and scoping meetings.15 6 These notifications are
often posted in local newspapers as well as in the Federal Register and on
FERC's website under a specific docket number directly associated with the
proposed project.' It is also common for local governments to post upcoming
events with FERC officials on community websites. In Green, Ohio, for
example, communication went one step further when the city sent residents
letters in the mail to inform them of upcoming open houses."'

Furthermore, throughout a pipeline project, citizens can reach out to
FERC employees through the "eComment" portal on FERC's website.'"9 This
web-based option provides an opportunity for community members to ask
questions about pipelines in general or about the specific construction or

154 See, e.g., Oberlin, Ohio, Ordinance 13-42 (Aug. 5, 2013), https://www.cityofober-
lin.com/wp-content/uploads/2017/05/13-42.pdf Oberlin's Community Bill of Rights and Obliga-
tions, a local ordinance, is often invoked as a reason to oppose the pipeline's construction. The
ordinance was approved by Oberlin voters in 2013 to assert the authority of the citizens of Oberlin
to govern their own community in relation to the oil and gas industry. See Sydney Allen & Tess
Joosse, Council Votes to Settle with NEXUS, OBERLIN REV. (Feb. 23, 2018), https://oberlinre-
view.org/15 5 7 3/news/community news/council-votes-to-settle-with-nexus/.
1ss See State ex rel. Morrison v. Beck Energy Corp., 37 N.E.3d 128 (Ohio 2015).
156 Frequently Asked Questions: What Happens at Open Houses?, FED. ENERGY REG.

COMMIsSION, https://www.ferc.gov/resources/faqs/prefiling.asp (last updated May 30, 2012).
157 Id
158 Eric Poston, Green Continues to Push for Alternative NEXUS Pipeline Route, SUBURBANITE

(Aug. 25, 2016, 7:06 AM), https://www.thesuburbanite.com/news/20160825/green-continues-to-
push-for-alternative-nexus-pipeline-route.

59 See EComment, FED. ENERGY REG. COMMISSION, https://www.ferc.gov/docs-filing/ecom-
ment.asp (last updated Mar. 24, 2017).
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permitting process applicable to their community. But even when citizens get

responses from FERC staff, the issues are complicated and difficult for a

layperson to understand without assistance. Unlike an open house, the portal does

not allow citizens to hear one another's concerns, questions, or the answers.

The benefits of open houses and scoping meetings include the

opportunities for citizens to hear the concerns and questions of one another, learn

more about a proposed pipeline project, and voice their own concerns. Concerns

may focus on where the pipeline is being placed-routing--or how it may impact

their lives and their environment. Citizens may offer insight into the geography

of their town and what routing changes would reduce risk, such as areas away

from schools, hospitals, fire stations, and town centers.

Public meetings can offer a chance for communication and compromise

among citizens and pipeline companies, but sometimes these meetings are

tainted through restrictive protocols. For example, making public comment

private by requiring stakeholders to ask questions and voice concerns in private

sessions during purportedly public meetings is one way public meetings fail to

deliver effective community engagement.1 6 0 Although this variation, used by

FERC in Ohio, allows some stakeholders to voice concerns, it does not foster the

interactive public involvement that true public commenting would permit. This

restrictive forum for community feedback poses an obstacle to the effective

public involvement by limiting citizens' potential to gain insight about the

project from one another.
Other communication problems may arise between and among

stakeholders who may have difficulty identifying one another, arranging

meetings, and coordinating actions. Although there are systems in place to

promote communication between FERC and local citizens, individuals may not

be aware of where or when to look for these notifications. Consequently, lack of

effective communication can play a significant role in limiting public

involvement.

C. Lack ofPower

As discussed above, a natural gas pipeline applicant must obtain a

Certificate from FERC.16 1 No construction or extension of interstate natural gas

transmission facilities that are subject to the jurisdiction of FERC can be

undertaken unless FERC issues a Certificate authorizing it.16 2 Furthermore, when

a Certificate holder cannot acquire the needed right-of-way (the granted or

160 Audio Recording: Meeting with City of Green Officials to Speak About the Nexus Pipeline

Project and Settlement, held by Heidi Gorovitz Robertson, at 13:30 (Apr. 6, 2018) (on file with

author).
161 15 U.S.C.A § 717f(c) (West 2020).

162 Id

906

26

West Virginia Law Review, Vol. 122, Iss. 3 [2020], Art. 9

https://researchrepository.wvu.edu/wvlr/vol122/iss3/9



CITIES AAD CITIZENS SEETHE

purchased right to use land it does not own) for the proposed pipeline through
negotiation with landowners, the Certificate holder can simply use its right of
eminent domain to gain control of the land.163

In practice, once a pipeline company obtains a Certificate, stakeholders
have little power to oppose the pipeline company's access to the lands at issue.
Indeed, federal courts have been lenient in allowing pipeline companies to access
landowners' property even if the certification process is in dispute. For example,
the City of Oberlin challenged FERC's order providing Nexus with the right of
eminent domain to acquire the rights-of-way necessary for the construction and
operation of its pipeline.'64 Oberlin argued that Nexus's precedent agreements of
project need were not supported by substantial evidence.165 The court agreed and
remanded the action to FERC to explain why "it is lawful to credit precedent
agreements with foreign shippers serving foreign customers toward a finding that
an interstate pipeline is required by the public convenience and necessity under
Section 7 of the [Natural Gas Act]" 166 Nonetheless, the court refused to vacate
FERC's order because the pipeline was currently in operation and the court found
that it plausible that FERC would be able to give a sufficient explanation.'16 7

V. LOCAL INVOLVEMENT SPECIFIC TO THE NEXUS-SPECTRA ENERGY
NATURAL GAS TRANSMISSION PIPELINE IN OHIO

A. Participation Initiated by the Pipeline Company or FERC

1. Open Houses

Nexus held several open houses, holding one, for example, in Stark
County, Ohio, in early October 2014 to answer local landowners' questions about
the proposed natural gas transmission pipeline.16 8 Concerns addressed at the open
houses included questions about the size of the pipeline, how close the pipeline
would come to landowners' properties, what the pipeline would carry, and what
would happen in the case of a leak.16 9 More than 100 landowners from Stark
County and neighboring counties attended this meeting.170 At the open house,
DTE Energy and Spectra Energy, the lead developers of the Nexus project, used

163 Id. § 717f(h).
164 City of Oberlin v. FERC, 937 F.3d 599, 601 (D.C. Cir. 2019).
65 Id. at 606.

166 Id. at 607-08.
167 Id. at 611.
168 Shane Hoover, Landowners Question Nexus Pipeline Plan, REPOSITORY (Canton, Ohio)

(Oct. 9, 2014, 4:37 PM), https://www.cantonrep.com/article/20141009/News/141009116.
169 Id
170 Id

2020] 907
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detailed maps to show landowners the proposed route of the natural gas

transmission pipeline.1 71 Spectra Energy spokesman Arthur Diestel stressed that

the pipeline route was subject to change, based on information gathered from

surveys and landowner meetings.172 He stated that "[t]his is a long process of

collaboration with communities, landowners, agencies and regulators."l73 David

Mucklow, a resident and attorney in Green, Ohio, expressed concern that

landowners were receiving one-sided information from Spectra about the Nexus

project.1 74 He and other pipeline opponents stood on the sidewalk outside of the

open house handing out fliers about property rights.175

Another example is Nexus's open house in Youngstown, Ohio, in early

February 2015 for dozens of Columbiana County residents.1 76 During that

meeting, and others like it, FERC explained the pre-filing process as well as the

proposed route for the pipeline.177 Diestel stated that the company would be

working with the communities to evaluate the proposed route, noting that the

formal application would be submitted by the end of 2015.178 There were mixed

reactions at the Youngstown meeting, with some residents welcoming the

investment while others emphasized safety concerns.17 9

2. Scoping Meetings

Whereas open houses are hosted by the pipeline company, the lead

agency-here FERC-holds scoping meetings. On April 8, 2015, FERC issued

a notice of intent ("NOI") to prepare an EIS for the proposed Nexus natural gas

transmission pipeline project.180 FERC mailed the NOI to 4,319 interested

parties, including federal, state, and local agencies; elected officials;

environmental and public interest groups; Native American tribes; potentially

affected landowners; local libraries and newspapers; and other stakeholders who

171 Id.
172 Id.
173 Id
174 Id
175 Id.
176 Matt Stone, Nexus Gas Transmission Holds Open House on New Pipeline, WFMJ (Feb. 11,

2015, 7:14 AM), http://www.wfmj.com/story/28079927/nexus-gas-transmission-holds-open-
house-on-new-pipeline.
I77 Id.
178 _d

179 Id
180 1 OFFICE OF ENERGY PROJECTS, FED. ENERGY REGULATORY COMM'N, FINAL

ENVIRONMENTAL IMPACT STATEMENT: NEXUS GAS TRANSMISSION PROJECT AND TEXAS EASTERN

APPALACHIAN LEASE PROJECT (Nov. 2016), https://www.ferc.gov/industries/gas/en-

viro/eis/2016/11-30-16-eis/FEIS.pdf.

[Vol. 122908
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had indicated an interest in the Nexus pipeline.18 1 FERC conducted public
meetings in Elyria,'82 Wadsworth,183 Uniontown,18 4 Swanton,'" and Fremont,
Ohio,1 86 to provide an opportunity for agencies, stakeholders, and the general
public to learn more about the project and to participate in the environmental
analysis by commenting on the issues to be addressed in the draft EIS.1 7

Speaking with a local newspaper, Tamara Young-Allen, an employee of
FERC, explained that scoping sessions are sit-downs with the public to get
feedback on the pipeline project.188 Young-Allen explained to the newspaper that
FERC would be holding half a dozen scoping meetings along the proposed
Nexus route to get as much input from the public as possible about the potential
effects that the pipeline would have on the community residents and places along
the pipeline's route.189 In regard to public comments, Young-Allen stated,
"[w]e're going to probably limit the comments to about three minutes. But I want
to assure the public the commission staff will provide equal consideration to all
the comments received, whether they're filed in written form or delivered
verbally at the scoping meeting."190 After it receives comments, FERC
incorporates what it has learned into the EIS (along with the many studies,
reports, evaluations and analyses included in the environmental review process),
and ultimately decides whether to allow the construction of the pipeline.'91

181 Id.
182 Public Comment Meeting in Elyria, Ohio, before FERC on Nexus Gas Transmission Project
and Texas Eastern Appalachian Lease Project (Aug. 16, 2016) (on file with FERC and author).
183 DEIS Oral Comment Collection Meeting in Wadsworth, Ohio, before FERC on Nexus Gas
Transmission Project and Texas Eastern Appalachian Lease Project (Aug. 17, 2016) (on file with
FERC and author).
184 DEIS Oral Comment Collection Meeting in Uniontown, Ohio, before FERC on Nexus Gas
Transmission Project and Texas Eastern Appalachian Lease Project (Aug. 18, 2016) (on file with
FERC and author).
185 DEIS Oral Comment Collection Meeting in Swanton, Ohio, before FERC on Nexus Gas
Transmission Project and Texas Eastern Appalachian Lease Project (Aug. 10, 2016) (on file with
FERC and author).
186 Public Comment Meeting in Fremont, Ohio, before FERC on Nexus Gas Transmission Pro-

ject and Texas Eastern Appalachian Lease Project (Aug. 15, 2016) (on file with FERC and author).
187 Id
188 Tim Rudell, Public Comment Sought on NEXUS Pipeline Through NE Ohio, WKSU (Apr.
22, 2015), https://www.wksu.org/news/story/42721.
189 Id
190 Id
191 Id

2020] 909
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B. Community-Centered Participation

1. City Council Meetings

When local governments and their citizens face the possibility of a

pipeline traversing their jurisdictions, conversation and dissemination of

information may start at local city council meetings. For example, Bowling

Green, Ohio, held pipeline-focused city council meetings on a regular basis

throughout the various stages of the Nexus pipeline project. On January 17, 2017,

for example, Bowling Green's city council invited chemist Necoles Leontis and

student environmental science major Lisa Kochheiser to speak about the

potential safety issues concerning the routing of a natural gas transmission

pipeline along the Bowling Green fault line.19 2 Leontis and Kochheiser presented

the city council with several suggested actions including: acknowledging and

publicizing the dangers posed by the proximity of the Nexus pipeline to the

Bowling Green fault line, obtaining an independent scientific evaluation of the

dangers involved, and requesting that Bowling Green file a formal complaint

with FERC under 18 C.F.R. § 385.206 regarding the siting of the pipeline.'9 3

This formal complaint can be filed at any time before construction begins.

In March 2017, Bowling Green Mayor Richard Edwards supported a

suggestion by Councilmember Daniel Gordon to host a public forum with

experts to find out more about the health and safety risks associated with the

192 Record of Proceedings, CITY OF BOWLING GREEN CITY COUNCIL (Jan. 17, 2017),

https://www.bgohio.org/wp-content/uploads/
201 6 /12/January-17-2017.min_.pdf.

19 Jan Larson McLaughlin, BG Council Hears Geologist's Pipeline Concerns, BG INDEP. NEWS

(Jan. 19, 2017), http://bgindependentmedia.org/bg-council-hears-geologists-pipeline-concers/.
At this meeting, the Bowling Green council also voted to deny an easement for the Nexus gas

transmission line. Id. By letter on January 23, 2017, Bowling Green Mayor Richard A. Edwards

asked U.S. Senators Sherrod Brown and Rob Portman and U.S. Representative Robert Latta for

assistance confirming that FERC could verify that property engineering, rock sampling, and testing

had occurred to ensure the safety of the pipeline in the vicinity of the Bowling Green waste treat-

ment plant. Letter from Richard A. Edwards, Mayor of Bowling Green, Ohio, to Sherrod Brown,

U.S. Senator, Rob Portman, U.S. Senator, and Robert Latta, U.S. Representative, (Jan. 23, 2017)

(on file with author). Senator Brown conveyed this request to FERC by letter dated March 3, 2017.

Letter from Sherrod Brown, U.S. Senator, to John Peschke, Fed. Energy Regulatory Comm'n (Mar.

3, 2017) (on file with author).

194 18 C.F.R. § 385.206 (West 2020). Although this list is not exhaustive, some things that must

be included in a complaint are (1) the action or inaction which is alleged to violate statutory stand-

ards, (2) the issues presented by the action or inaction as they relate to the complainant, (3) the

financial impact or burden as a result of the action or inaction, (4) other impacts as a result of the

action or inaction, (5) the specific relief or remedy requested, and (6) all documents that support

the facts of the complaint. Id.

910
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Nexus pipeline.19 5 Bowling Green councilmembers did not invite Nexus officials
to the city council meeting because the councilmembers were not interested in
debating the construction of the pipeline, but rather sought facts relating to the
level of risk to Bowling Green's drinking water.196 In May 2017, Bowling Green
officials asked a panel of geology experts about the close proximity of the
pipeline to the city's water treatment plant and water intake on the Maumee
River.19 7 Although the geologists stated that the likelihood of a leak was small,
they warned that the potential impact of a leak was substantial.198

Nevertheless, the original plans to site the pipeline near the Bowling
Green fault moved on without delay. In June 2018, construction of the pipeline
began. Mayor Edwards promised the Bowling Green community that he would
make sure experts were carefully watching the pipeline construction, especially
the portion of construction under the Maumee River.'9 9 Although the
construction of the pipeline under the Maumee River went forward, the above
timeline illustrates how city council meetings can influence heightened oversight
in specific areas of concern during the construction of pipelines.

In Green, Ohio, (as opposed to Bowling Green, Ohio) citizens used town
hall meetings to remain informed and to voice their concerns about the Nexus
pipeline, beginning in 2015 when Richard Norton was Green's mayor.2 00 Years
later, at a meeting on April 26, 2018, more than 50 residents submitted questions
for Green's next mayor, Gerard Neugebauer, and a panel of pipeline experts.201

The submitted questions varied widely in complexity. For example, the meeting
began with questions such as, "When will the gas start flowing?" and "How deep
is the pipeline buried?"202 The questions quickly became more complex, with
one individual asking, "What are the impacts of air emissions around compressor
stations and how would this effect short-term health and long-term health?"2 0 3

195 Jan Larson McLaughlin, BG Planning Pipeline Panel to Clear Up Questions, BG INDEP.
NEWS (Mar. 21, 2017), http://bgindependentmedia.org/bg-planning-pipeline-panel-to-clear-up-
questions/.
196 Id.
' Jan Larson McLaughlin, Pipeline Panel Set to Answer Questions from BG, BG INDEP. NEWS
(Apr. 27, 2017), http://bgindependentmedia.org/pipeline-panel-set-to-answer-questions-from-bg/.

' Adam Gretsinger, NEXUS Pipeline Timeline, BG FALCON MEDIA (Aug. 24, 2018),
https://www.bgfalconmedia.com/city/nexus-pipeline-timeline/article-dd3584c2-a741-1 le8-ad93-
53adaca60440.html.
200 Interview with Diane Calta, Law Dir., City of Green, Ohio (Oct. 16, 2019) (on file with
author).
201 Pipeline Safety Town Hall Meeting Questions, CITY OF GREEN, OHIO (Apr. 26, 2018),
https://www.cityofgreen.org/DocumentCenter/View/421/04-2018-Questions-from-Pipeline-
Safety-Meeting-PDF?bidId=.
202 id.

203 id

2020] 9 11
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Overall, the meeting focused on five areas of questioning, including questions

about: regulation, compressor stations, settlement, safety, and construction.

Green residents expressed mixed opinions as to whether the town meeting was

informative. One resident stated that he would like to know all about the Nexus

pipeline but did not learn much in the town meeting, whereas another resident

stated that the meeting reassured her about many of her concerns surrounding the
205pipeline.
Similarly, Oberlin's city council held several pipeline-focused city

council meetings-for example, an emergency meeting on October 28, 2017,

rejecting a $3,500 offer from Nexus to purchase a means of access necessary for

the pipeline.206 The offer would have given Nexus the legal right to use Oberlin

city property without owning it, granting the company the ability to begin

building its pipeline.207 In Oberlin, a charter-based Community Bill of Rights

prohibits hydraulic fracturing or related infrastructure, theoretically blocking

local construction of the pipeline.2 08

2. Local Charter Amendments

One method local jurisdictions have used to try to control oil and gas

development activities is to attempt to ban them by amendment to their local

charters. For example, a grassroots organization, known as United Citizens for

Protecting Our Water and Elevating Rights ("UC4POWER"), filed a petition

with the Bowling Green City Council for a local charter amendment.209 The

group's primary concern was the proposed pipeline's proximity to the Bowling

Green fault and any resulting risk to the city's drinking water.2 10 In August 2017,

the Bowling Green City Council voted unanimously to submit the proposed

charter to the Wood County Board of Elections for the November ballot.2 11 The

proposed charter amendment, referred to as the "Community Bill of Rights,"

called for: the right to a healthy environment and livable climate, the right to

204 Id
205 Kevin Freeman, Green Residents Pose Questions About the Nexus Pipeline at Town Hall

Meeting, Fox8 (Apr. 27, 2018, 1:06 AM), https://fox8.com/2018/04/27/green-residents-pose-ques-
tions-about-the-nexus-pipeline-at-town-hall-meetmg/.
206 Katherine Kingma, City Council Rejects NEXUS Offer for Easement, OBERLIN REv. (Nov.

3, 2017), https://oberlinreview.org/14790/news/city-council-rejects-nexus-offer-for-easement/.
207 Id
208 Id
209 Jan Larson McLaughlin, Pipeline Petition Cleared to Appear on BG Ballot, BG INDEP. NEWS

(Sept. 6, 2017), http://bgindependentmedia.org/pipeline-petition-cleared-to-appear-on-bg-ballot-
2/.
210 Id.
211 Id.
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non-violent enforcement, the right of local community self-government, and the
right of initiative lawmaking.212 Although the city council unanimously voted to
submit the proposed charter to Wood County Board of Elections, they noted that
the proposed charter amendment sought powers for which the city may not have
authority.2 13 City officials seemed aware that conflict could arise between local
and state power because the proposed charter purported to give the people of
Bowling Green rights preempted by federal and state agencies. For example, the
right to a livable climate would give the city the right to regulate air and water
within Bowling Green, an act preempted by the federal Clean Water Act and
Clean Air Act. Article XVIII, Section 3, of the Ohio Constitution allows
municipalities to adopt local police, sanitary, and other similar regulation, as long
as they are not in conflict with general laws.214 The Wood County Board of
Elections voted to let the proposed charter onto the ballot but noted that if passed,
it may then be up to the courts to decide if the amendment was constitutional.215

The Community Bill of Rights was rejected by Bowling Green voters, by a vote
of 39% for the charter amendment and 61% against the charter amendment.2 16

3. Referenda

A group of concerned residents in Green, Ohio, filed a petition for a
referendum to be placed on their upcoming election ballot. The petition would
have rejected a settlement Green ultimately entered with Nexus. The petition
stated:

To the Director of Finance of the City of Green, Ohio: We, the
undersigned, electors of the City of Green, Ohio respectfully
order that Ordinance No. 2018-RO9 [Nexus's settlement offer],
passed by the Council of this city or village or by the township
trustees on the 7th day of February, 2018, be submitted to the
electors of such city, village or township for their approval or

212 Bowling Green, Ohio, Resolution to Place a Proposed Community Rights Charter Amend-
ment on the General Election Ballot (Aug. 21, 2017), https://www.bgohio.org/wp-content/up-
loads/2016/12/August-21-2017.legis .pdf.
213 Jan Larson McLaughlin, BG Council Approves Pipeline Charter Amendment for Ballot, BG
INDEP. NEWS (Aug. 22, 2017), http://bgindependentmedia.org/bg-council-approves-pipeline-char-
ter-amendment-for-ballot/.
214 OHIO CONST. art. XVIII, § 3.
215 McLaughlin, BG Council Approves Pipeline Charter Amendment for Ballot, supra note 213.
216 Jan Larson McLaughlin, BG Voters Reject Anti-Pipeline Charter Amendment, BG INDEP.
NEWS (Nov. 8, 2017), http://bgindependentmedia.org/bg-voters-reject-anti-pipeline-charter-
amendment/.
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rejection at the general election to be held on the 6th day of

November, 2018 or such other special election.217

The petition contained more than 1,200 signatures from citizens who hoped to

prevent the pipeline from being constructed within Green.218 In general, once a

county board of elections certifies a sufficient number of signatures, the auditor

of the municipality certifies the sufficiency and validity of the petition to the

board, for placement of the referendum on the ballot. In Green, the finance

director, Mr. Steven Schmidt, is the equivalent of the auditor.2 19 On June 11,

2018, Mr. Schmidt declined to certify the petition because he claimed it was

misleading, explaining that the attached copy of the resolution differed from the

certified copy of the resolution.2 20 In particular, the attached copy of the

resolution did not contain (1) the revisions made by City Council Clerk Molly

Kapeluck; (2) the signatures of the City Council President, the mayor, or the city

director; (3) the roll call tabulation of the votes of city council members; and (4)

the settlement agreement.221 On August 6, 2018 the Citizens for Responsible

Green Government ("Committee") filed a mandamus complaint to compel the

City of Green to place the referendum on the November 6, 2018, general-election

ballot.222 The court dismissed the complaint explaining that the Committee's

complaint was barred by the doctrine of laches.223 In general, laches may bar

relief in an election-related matter if the party seeking relief has failed to act with

the "utmost diligence."224 The court concluded that it was unreasonable for the

Committee to wait 56 days to file this complaint, and decided that the Committee

did not act with the "utmost diligence" as required.2 25

217 Referendum Petition for Green, Ohio, Ordinance 2018-RO9 (2018), http://su-

premecourt.ohio.gov/pdf viewer/pdf viewer.aspx?pdf-8 50 64 7 .pdf.

218 Homa Bash, Green Residents File Petition Against NEXUS Pipeline as Work Begins,

NEWs5CLEVELAND (Mar. 8, 2018, 4:05 PM), https://www.news5cleveland.com/news/local-

news/oh-summit/green-residents-file-petition-against-nexus-pipeline-as-work-begins.
219 State ex rel. Citizens for Responsible Green Gov't v. City of Green, 118 N.E.3d 236, 240

(Ohio 2018).
220 Id.
221 Id
222 Id
223 Id.
224 State ex rel. Monroe v. Mahoning Cty. Bd. of Elections, 997 N.E.2d 524, 528 (Ohio 2013).

225 Citizens for Responsible Green Gov't, 118 N.E.3d at 241.
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4. Protests

On March 14, 2018, 20 students from Oberlin College staged a protest
against the Nexus pipeline.2 26 The Oberlin College group "No NEXUS"
protested by dressing up as angels with signs reading "haunt Nexus" and "people
over profit." 2 2 7 The group is connected with communities in Medina, Ohio, who
are also affected by the pipeline and campaigned against its construction.2 2 8 By
publicly protesting, the students hoped to raise awareness of the fight against the
pipeline.2 29

In Bowling Green, Ohio, citizens protested Spectra Energy's plans to put
the Nexus pipeline compressor station in their community. Moreover, close to
600 residents of Waterville, Ohio, gathered in Waterville Primary School's
community room for the March 16, 2016, Ohio EPA public hearing.230 The
hearing was held in response to the permits that were issued to Spectra Energy
to install and operate natural gas compressor stations in five locations in Ohio
(including Waterville).231 Because so many people sought to participate in the
hearing, it effectively amounted to a protest. The Ohio EPA skipped its planned
presentation and moved directly to the public comment portion of the meeting.232

Indeed, when a community member asked the crowd for a show of hands for
anyone who was in favor of the compressor station, nobody raised a hand, and
nobody testified in its favor.2 33 The public hearing in Waterville on the
compressor station drew one of the largest crowds for an EPA public hearing in
northwest Ohio in years.2 34

226 Nathan Havenner, NEXUS Pipeline Protested, GAZETTE (Medina, Ohio) (May 15, 2018),
http://1cpncusvrhlb.northcentralus.cloudapp.azure.com/Medina-County/2018/05/15/NEXUS-
pipeline-protested.html.
227 Id
228 Id
229 Id
230 Tom Henry, Ohio EPA Issues Permits for 5 Natural Gas Compressor Stations, BLADE (To-
ledo, Ohio) (Sept. 9, 2016), https://www.toledoblade.com/Energy/2016/09/09/Ohio-Environmen-
tal-Protection-Agency-announced-late-this-afteroon-it-issued-permits-to-install-and-operate-
natural-gas-compressor-stations.html.
231 Id
232 Jan Larson McLaughlin, Residents Protest Pipeline Compressor Station, BG INDEP. NEWS
(Mar. 17, 2016), http://bgindependentmedia.org/residents-protest-pipeline-compressor-station/.
233 Henry, supra note 230.
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